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Court of Appeals of the District of Columbia. 


No. 2793. 

M. S. Persing, Appellant, 
vs. 

Josephus Daniels et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 57616. 

M. S. Persing, Plaintiff, 
vs. 

Josephus Daniels, Secretary of the Navy of the United States, and 

Edward W. Eberle, Commandant in Charge Navv Yard, Wash¬ 
ington, D. C., Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Mandamus. 

Filed January 12, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57616. 

M. S. Persing, Plaintiff, 
vs. 

Josephus Daniels, Secretary of the Navy of the United States, and 
Edward W. Eberle, Commandant in Charge Navy Yard, Wash¬ 
ington, D. C., Defendants. 

To the Honorable the Justices of the Supreme Court of the District 
of Columbia: 

First. The plaintiff respectfully represents that he is a citizen of 
the United States and a resident of the District of Columbia, and 
that he brings this suit in his own right. 

1—2793a. 
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Second. That the defendant Josephus Daniels, is the Secretary of 
the Navy of the United States, appointed by the President and con¬ 
firmed by the Senate and that he is charged under the law with the 
duty of administering the affairs of the Navy Department, which 
include the Bureau of Yards and Docks, and in him is vested the 
power of appointment and removal for proper cause of all Civil offi¬ 
cers and employees whose appointment is not subject to confirma¬ 
tion by the Senate, including such officers and employees in the 
Washington Navy Yard under the Bureau of Yards and Docks of 
the Navy Department. 

Third" That the defendant Edward W. Eberle, is commandant 
in charge of the Navy Yard at Washington, District of Columbia, he 
being a captain in the Navy of the United States and regu- 
2 larly and lawfully assigned to duty as commandant in charge 
of the said Washington Navy Yard, and that the said com¬ 
mandant performs his duties under and by the direction of the said 
secretary of the Navy aforesaid. 

Fourth. That the plaintiff was on and for many years prior to 
April 8th, 1914, an employee of the Washington Navy Yard with 
a rating and pay of machinist G. A. R., at $3.52 per diem, and that 
on, to wit, the said 8th day of April, 1914, the commandant in charge 
of the said Washington Navy Yard, acting under the direction of 
the said secretary of the Navy, discharged and dropped the name 
of this plaintiff from the roll of the employees of the said Washing¬ 
ton Navy Yard, and thereby summarily dismissed this plaintiff from 
the position or office which he held in the said Navy Yard, and that 
at the time of his said discharge the record of this plaintiff in said 
Navy Yard was rated good and the reason assigned for his discharge 
by the Navy Department and the commandant in charge of the 
Washington Naw Yard, was “lack of work”. 

Fifth. The plaintiff further represents that he is an honorably 
discharged soldier of the United States, as shown by his discharge 
papers, a copy of which is hereto attached. 

Sixth. That at and before the circumstances herein complained of, 
the plaintiff had been rendering good and efficient service in a po¬ 
sition which he held in the said Washington Navy Yard, and that 
his record in said Navy Yard and in the Navy Department had never 

been rated less than good. . 

Seventh. Plaintiff further shows the Court that section 4 of the 
act making appropriation for the Legislative, Executive and 
3 Judicial expenses of the Government for the fiscal year ended 
June 30, 1913, approved August 23, 1912, provides as fol- 

lows * 

“The Civil Sendee Commission shall, subject to the approval of 
the President establish a system of efficiency ratings for the classi¬ 
fied service in the several executive departments in the District of 
Columbia based upon the records kept in each department and inde¬ 
pendent establishment with such frequency as to make them as 
nearly as possible records of fact. Such system shall provide a min¬ 
imum rating of efficiency which must be attained by an employee 
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before he may be promoted; it shall also provide a rating below 
which no employee may fall without being demoted; it shall further 
provide for a rating below which no employee may fall without 
being dismissed for inefficiency. All promotions, demotions, or dis¬ 
missals shall be governed by provisions of the civil service rules. 
Copies of all records of efficiency shall be furnished bv the depart¬ 
ments and independent establishments to the Civil Service Com- 
mission for record in accordance with the provisions of this section: 
Provided, That in the event of reductions being made in the force 
in any of the executive departments no honorably discharged soldier 
or sailor whose record in said department is rated good shall be dis¬ 
charged or dropped, or reduced in rank or salary.” 

And that notwithstanding the provisions of the statute quoted and 
of the further fact that the record of this plaintiff in the said Navy 
Yard and Navy Department was on and prior to April 8th, 1914, 
rated good, nevertheless in direct violation and contravention of the 
said statute the said secretary of the Navy and commandant of the 
Navy Yard without just cause did on the said 8th day of April 1914 
discharged and dropped this plaintiff as aforesaid. 

Eighth. The plaintiff further alleges that he is now and has been 
continuously since the date of his said discharge from the service 
aforesaid, willing to perform and capable of performing all of the 
duties of the office from which he was removed in a good, efficient 
and capable manner, and although the said secretary of the Navy 
and the commandant in charge of the said Washington Navy Yard 
were requested by this plaintiff to restore him to his position or 
office in the said Washington Navy Yard they nevertheless have 
persistently refused to the great damage and injury of this 
4 plaintiff. The plaintiff is advised and believes that the said 
secretary of the Navy and commandant in charge of the 
Navy Yard are under the legal duty of restoring him to his position 
or office and he represents that his discharge was without authority 
of law and to his great injury. 

Wherefore the plaintiff prays: 

1. That a writ of mandamus be issued and directed against the 
said Josephus Daniels, secretary of the Navy of the United States, 
and the said Edward W. Eberle, commandant in charge of the 
Washington Navy Yard, commanding them to restore the plaintiff 
to his position or office in the said Washington Navy Yard from 
which he was removed on the said 8th day of April, 1914, at the 
salary which he was then receiving. 

2 That a rule may be issued and served upon the said secretary 
of the Navy and commandant in charge of the Washington Navv 
Yard reqinnng them to appear and show cause if any they have 7 
wh y tbe prayers of this petition be not granted. 

as to the a Cou U rt h 4 e ^mp^ er U *“" ted *° ^ plalntiff 

FRANK E. KT.nKR. M ' S- PERSING> Pontiff. 

Att’y for Plaintiff. 
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District of Columbia, ss. . 

Before me, M. E. Wheatley, a notary “^ho made ^ 

of Columbia, personally a PP e ® r ®i^’ n ^ v him subscribed and that 
that he has read th e f °reT;oin? peUt o b hig knowled g e 

5 s: A „<> «. t , h. 

believes to be true. M g pERSING. 

Subscribed and sworn to before me this 17th day of Decern 

1914. M. E. WHEATLEY, 

[seal.] Notary Public , D. of 0. 

Navy Yard Orders, 

Form 22A. 


Application No. 664. 


Navy Yard, Washington, D.C. 
Department of Ordnance, Apn , 

M. S. Persing, 

(Name) 


Machinist, G. A. at $3.52. 
(Rating and Pay.) 

You are hereby discharged. La J^ 0I ' k ' 

Your general workmanship has been 
[Excellent]* 

[Very good]* 

Good 

[Poor]* 

Your general conduct has been 
[Excellent]* 

[Very good]* 

Good 

[Poor]* H 


H. P. JONES, 

Signature. 

Captain, V . S. N., in Charge. 


To All Whom It May Concern: rf Captain Ira N . Bur- 

ret^Companf (K)" S 56" S^’ent of Pennsylvania Volunteers 


Words enclosed in brackets erased in copy. 
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(tran’f’d from Co. A. 15" Indiana Vol’s) who was enrolled on the 
14th day of June one thousand eight hundred and sixty-one to 
serve three years or during the war, is hereby discharged 
6 from the service of the United States to date the 30th day of 
August, 1864, to complete his military record under the 
provisions of sec. 1 of the act of Congress approved March 2, 1889. 

(No objection to his being re-enlisted is known to exist.) 

Said Morris S. Persing, was born in Northumberland Co. in the 
state of Pennsylvania, is 31 years of age, 5 feet 5^4 inches high, 
fair complexion, blue eyes, light hair, and by occupation, when en¬ 
rolled a Miller. 

Given at Washington, D. C., this fifth day of Julv, 1889. 

M. V. SHERIDAN, 

Ass’t Adjt. General . 

B. 1836. A. 83. 


Rule to Show Cause. 


Filed January 12, 1915. 

* * * * * * * 

Upon consideration of the petition of M. S. Persing, filed herein 
this 12" day of January, 1915, it is by the Court this 12th day of 
January, 1915, ordered that the defendants, the said Josephus 
Daniels, secretary of the Navy of the United States, and Edward W. 
Eberle, commandant in charge of the Navy Yard, Washington, D. 
C., shall show cause, if any they have, on or before the 16th day of 
January, 1915, at 10 o’clock A. M. why a writ of mandamus should 
not be issued as prayed in said petition; provided a copy of said pe¬ 
tition and this rule be served upon said defendants on or before the 
13th day of January, 1915. 

ASHLEY M. GOULD, Justice. 


7 Answer of Respondents. 

Filed January 29, 1915. 

* * * * ♦ * * 

These respondents now and at all times saving and reserving unto 
themselves the benefit of all exception and objection to the imperfec¬ 
tions, uncertainties and insufficiencies in the petition for a writ of 
mandamus filed herein, and reserving unto themselves the benefit of 
objection to the want of jurisdiction of this Honorable Court, appear¬ 
ing on the face of said petition, to grant the relief prayed for, and 
the want of jurisdiction of this Honorable Court to direct them, as 
Secretary of the Navy and as Commandant of the Navy Yard and 
Station at Washington, District of Columbia, respectively, to control 
their action in any matter involving the exercise of their judgment 
and discretion within the sphere of their respective offices,and to the 
lack of status of the petitioner to seek or obtain the relief sought in 
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said petition, for answer to said petition and the rule issued thereon, 
or so much thereof as they are advised it is material for them to 
answer, say: * 

✓ First. That so far as respondents are informed, the petitioner is 
a citizen of the United States, residing in the District of Columbia 
and sues in his own right. 

Second. That respondent Josephus Daniels is the Secretary of the 
Navy of the United States, and as such is vested by law with powers 
and duties substantiallv as set forth in said paragraph. 

Third. That respondent Edward W. Eberle is Commandant of 
the United States Navy Yard and Station at Washington, District 
of Columbia, and Superintendent of the Naval Gun Factory 

8 at said Yard and Station; that said respondent is an officer 
of the United States Navy, holding the rank and commis¬ 
sion of a captain therein, and is regularly and lawfully assigned to 
duty as Commandant of the Navy Yard and Station, and Superin¬ 
tendent of the said Naval Gun Factory, and that he performs his 
duties as such Commandant and Superintendent as aforesaid, under 
and by the direction of the said Secretary of the Navy and by such 
other authority as is by law reposed in said respondent and under 
such rules and restrictions as are by law prescribed. 

Respondent Eberle further avers that he became Commandant of 
the said Navy Yard and Station and Superintendent of the said 
Naval Gun Factory as aforesaid, on December 12, 1914, and that he 
is therefore unable to answer as of his own knowledge, the several 
allegations contained in said petition, but such statements as are 
hereinafter made by him in answer to said petition and rule as afore¬ 
said, are set forth upon information and belief after consulting and 
reviewing the official records of the said Navy Yard and Station and 
of the said Naval Gun Factory, as aforesaid. 

Fourth. These respondents admit that on April 8, 1914, and for 
many years prior thereto, plaintiff was an employee of the Ordnance 
Department of the Naval Gun Factory at the United States Navy 
Yard and Station aforesaid, and that on the said date above men¬ 
tioned, the said plaintiff had a rating as such employee in the serv¬ 
ice aforesaid, as “Machinist G. A. R.”, and that by reason of such 
rating, said plaintiff was entitled to pay for his said services at the 

rate of $3.52 per diem. > 

Respondents further admit that on the said eighth day of April, 
1914, the said plaintiff was discharged from his empioy- 

9 ment as aforesaid, and his name was dropped from the roll 
of employees of said Naval Gun Factory in the manner and 

by the authority in the fourth paragraph of the petition set forth. 

Fifth. That so far as these respondents are informed, the plaintiff 
is, as stated, an honorably discharged soldier of the United States. 

Sixth. Respondents admit that plaintiff was rated good in work¬ 
manship and conduct on the said eighth day of April, 1914, when 
he was discharged as aforesaid, and that the reason assigned for the 
discharge of said plaintiff was lack of work, but these respondents 
are unable to admit that the record of plaintiff during the period of 
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his employment, as aforesaid, was never less than good. On the 
contrary, respondents aver that, as shown by the official records of the 
Navy Yard and Station, and Naval Gun Factory aforesaid, plain¬ 
tiffs record during the period of his employment as foresaid, was as 
follows: 

“M. S. Persing was employed in the Ordnance Department as a 
brass and iron finisher, Class 3, 1893; final rating Class 2; rated 
all-round machinist, April 1, 1894, per N. Y. 0. No. 5, of December 
8, 1893; rated Class 2, October 1, 1895; suspended March 15, 1911, 
for sleeping during working hours; rated Class 2, February 9, 1911, 
not able to do the work required on account of old age. Classified 
May 11, 1913; rated from $3.28 to $3.52 per diem July 1, 1913, per 
schedule of wages effective July 1, 1913; warned January 30, 1914, 
for excessive loss of time; discharged April 8,1914, for lack of work; 
conduct and work good. Discharged for missing six successive 
musters sixteen times, and reemployed in each instance.” 

Seventh. Respondents admit the enactment of Section 4 of the 
Act of Congress approved August 23, 1912, entitled “An Act mak¬ 
ing provision for the legislative, executive and judicial expenses of 
the government for the fiscal year ending June 30, 1913, and 

10 for other purposes”, as set forth by plaintiff in his petition 
filed herein, but they aver that the “system of efficiency rat¬ 
ings for the classified service in the several executive departments 
in the District of Columbia”, as contemplated by said Section 4 of 
said Act has never been established by the Civil Service Commis¬ 
sion of the United States, and these respondents are informed that 
the said Civil Service Commission has held that the proviso of said 
Section 4 of said Act “that in the event of reductions being made 
in the force of any of the executive departments, no honorably dis¬ 
charged soldier or sailor whose record in said department is rated 
good, shall be discharged or dropped, or reduced in rank or salary”, 
does not become effective until such system of efficiency ratings shall 
have been approved by the President; and these respondents are ad¬ 
vised and believe and aver that the said proviso is inoperative be¬ 
cause said system of efficiency rating has never been so approved and 
for other reasons. 

Answering further, respondents aver that there is not now, nor 
was there on the said eighth day of April, 1914, any lawful system 
of efficiency ratings or any such system of efficiency ratings as is 
contemplated by Section 4 of said Act, in existence or in operation 
in the Navy Department or in the said Navy Yard and Station, or 
in the said Naval Gun Factory, wherefore the only means of ascer¬ 
taining and declaring the efficiency or inefficiency of the plaintiff 
during the period of his employment as aforesaid was by the lawful 
and usual observation, judgment and discretion reposed in plaintiffs 
superior officers, including respondent Daniels. 

These respondents further aver that plaintiff has never been an 
employee of the Navy Department, which is one of the 

11 several Executive departments of the United States govern¬ 
ment, but on the contrary, they aver that the said plaintiff 
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during the period of his employment as aforesaid, was an employee 
of one of the several Navy Yards and Stations of the United States, 
all matters and affairs pertaining to the said Navy Yards and Sta¬ 
tions being by law placed under the absolute jurisdiction and control 
of the Secretary of the Navy as the administrative head of the said 
Navy Department, wherefore the plaintiff, by reason of such em¬ 
ployment as aforesaid was not comprehended under the proviso of 
said Section 4 of.said Act and was not entitled to the benefits granted 
thereunder even if Section 4 of said Act had been in full force, effect 
and operation, on the date of plaintiff’s discharge, as aforesaid, which 
these respondents, upon advice and belief, deny. 

Respondent Daniels further avers that during the winter of 1912- 
1913, it became apparent to him, as Secretary of the Navy as afore¬ 
said, that on account of lack of work at said Naval Gun Factory, as 
aforesaid, it would soon thereafter become necessary to greatly reduce 
the for‘ce of employees at said Naval Gun Factory, wherefore said 
respondent, by virtue of his authority as Secretary of the Navy, 
as aforesaid, in the early part of the year 1914, caused the Recorder 
of the Labor Board of the said Navy Yard and Station to submit to 
said respondent a list of all employees of said Navy Yard and Sta¬ 
tion, and said Naval Gun Factory, who had delinquencies charged 
against their records on account of loss of time, absence without per¬ 
mission, reductions for poor workmanship, and kindred matters 
bearing upon the determination of the matter of the relative 
efficiency or inefficiency of employees with a view to the de- 
12 termination of the question as to the retention of such em¬ 
ployees as the interests of the service required, and respond¬ 
ent avers that such list of employees as aforesaid, was duly furnished 
to him by the Recorder of the Labor Board as aforesaid, and that 
the name of the plaintiff was among the names of employees found 
to be delinquent and inefficient and so reported. 

Said respondent further avers that the then Commandant of the 
said Navy Yard and Station caused each and every of the master me¬ 
chanics of the said Yard to submit to him a list of employees in the 
shop of each of the said several master mechanics, who were not con¬ 
sidered as efficient as other employees in said shops. Such lists were 
duly submitted to the said Commandant as aforesaid, and on the 
list so submitted by the master mechanic of the East Gun Shop in 
which said shop the plaintiff was then employed as aforesaid, ap¬ 
peared the name of the plaintiff, as being delinquent and inefficient. 

Tliese two groups of lists as aforesaid, were considered by the Com¬ 
mission Officer inspector, and the then Commandant as aforesaid, in 
connection with the Yard records of the employees whose names ap¬ 
peared on said lists, which said records were on file with the Time 
Clerk of the aforesaid Ordnance Department, and after thoroughly 
considering an of the records in conjunction with the facts, circum¬ 
stances and conditions, including conduct, punctuality, attendance, 
workmanship, general efficiency, and matters bearing upon or in 
anywise appertaining to the records of each of such employees as 
aforesaid, it was determined that those employees whose ratings were 

* m 
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the lowest in point of the above mentioned considerations 

13 would be discharged. Plaintiff's name appeared on the list 
of employees so determined upon for discharge, said plain¬ 
tiff’s rating being one of the lowest ratings so reported. 

Whereupon and wherefore, the said respondent Daniels and the 
then Commandant of the said Navy Yard and Station, and Superin¬ 
tendent of the Naval Gun Factory as aforesaid, acting in their of¬ 
ficial capacity as aforesaid, determined that, the plaintiff was not 
then competent to fill any position in said service to which they 
might be required to assign him. 

For the reasons aforesaid, the respondent Daniels on, to wit, the 
twenty-fifth day of March, 1914, caused the plaintiff to be noti¬ 
fied that, on account of lack of work, a reduction in the working 
force of said Naval Gun Factory would have to be made, and that 
to that end, careful consideration had been given to the records of 
employees in all the trades to be affected by the said reduction, and 
that selections had been made of those whose services, in the interest 
of the government, could best be spared, and that he, the plaintiff, 
was one of those selected, and that his discharge would become effec¬ 
tive in about two weeks from the date of said notice. 

And respondent Daniels further avers that, subsequently, on to 
wit the eighth day of April, 1914, the name of the plaintiff was 
dropped from the rolls of employees of said Naval Gun Factory 
as said notice indicated to the plaintiff it would be. 

Respondent Daniels further avers that on, to wit, the twenty-sec¬ 
ond day of June, 1914, the plaintiff appealed to him in writing for 
reinstatement, but in his said application, gave no reason for the 
granting of his said request other than his need of said em- 

14 ployment to support himself and his family. The respondent 
referred the plaintiff’s said application to the then tiuperin* 

terident of said Naval Gun Factory for the purpose of obtaining the 
said Superintendent’s recommendation thereon. Subsequently and 
on, to wit. the second day of July, 1914, said application was re¬ 
turned by said Superintendent to respondent Daniels, with the en¬ 
dorsement thereon of said Superintendent, to the effect that he re¬ 
gretted that the condition of the work in said Naval Gun Factory did 
not then warrant an increase in the force,-and further, that the plain¬ 
tiff was feeble and somewhat palsied and to reinstate him would be 
simply an act of charity. 

Acting upon the record in plaintiff’s case, including the said en¬ 
dorsement upon his said application fur reinstatement, the respond¬ 
ent Daniels determined, in the exercise of his discretion, that for the 
good of the service, the plaintiff should not be reinstated, and his 
said application for reinstatement was accordingly denied. 

Eighth. Respondents are unable to answer plaintiff’s statements 
as to his present physical and mental condition, for the reason that 
said respondents have no knowledge thereof. Respondents aver, 
however, that on April 8, 1914, and for some months prior thereto, 
plaintiff’s efficiency had become so impaired by reason of old age* 
and his infirmities coupled with his delinquencies aforesaid, were of 

2—2793a. 
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such a character as to render him incapable of performing the du¬ 
ties of his employment, in accordance with the requirements thereof, 
which inetticiency respondent .Daniels officially ascertained and de¬ 
termined, in the manner and at the time set lorth in the last pre¬ 
ceding paragraph hereof. 

Answering further, respondents aver that the Congress of 

15 the United States has enacted by Section Four of the Act 
approved February 4, 1399, entitled “An Act making appro¬ 
priation lor the Legislative, Executive, and Judicial expenses ot the 
government for the fiscal year ending June 30, 1900” (30 Stat. L. 
390), that: 

‘*The establishment of a civil pension roll or an honorable service 
roll, or the exemption of any of the officers, clerks and persons in the 
public service from existing laws respecting employment in such 
service, is hereby prohibited.” 

And respondents are advised and believe that if the proviso of Sec¬ 
tion lour of the Act of August 23, 1912, applies to the employees 
of the Navy Yard and Station aforesaid (winch upon advice they 
deny), and is to any extent a repeal of the foregoing enactment, the 
said proviso would only repeal the said Act, when and to the extent 
that the establishment of a system of efficiency ratings by the Civil 
Service Commission and the operation thereof required the reten¬ 
tion of honorably discharged soldiers and sailors whose ratings under 
said system and the operation thereof should be “good”. 

Further answer said petition, these respondents say that the relief 
therein sought against them involves the exercise of judgment and 
discretion in their official duties as Secretary of the Navy of the 
United States and Commandant of the United States .Navy Yard 
and Station at Washington, District of Columbia and Superintendent 
of the .Naval Gun Factory at said Yard and Station, respectively, in 
the exercise of which duties this Honorable Court has no jurisdiction 
to control. 

Wherefore, having fully answered the said petition and the rule 
to show cause issued thereon, these respondents pray that the 

16 said petition be dismissed and the rule discharged with costs. 

JOSEPHUS DANIELS, 

Secretary of the Navy of the United States . 

EDWARD W. EBERLE, 
Commandant of United States Navy Yard 
and Station at Washington, District of 
Columbia, and Superintendent of the 
Naval Gun Factory at said Yard and 
Station. 

JOHN E. LASKEY, 

Attorney of the United States in 

and for the District of Columbia. 
CHAS. W. ARTH, 

Assistant United States Attorney in 

and for the District of Columbia 
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District of Columbia, ss: 

I, Josephus Daniels, being first duly sworn, on oath depose and 
say that I am the Secretary of the Navy of the United States of 
America; that I have read over the foregoing answer by me sub¬ 
scribed and know the contents thereof; that the matters and things 
therein stated of my own knowledge are true, and those stated upon 
information and belief, I believe to be true. 

JOSEPHUS DANIELS. 

Subscribed and sworn to before me this 29th day of January, 
A. D., 1915. 

[seal.] RALPH T. BARTLETT, 

Notary Public . 


District of Columbia, ss: 

I, Edward W. Eberle, being first duly sworn, on oath depose and 
say that I am Commandant of the United States Navy Yard and 
Station at Washington, District of Columbia, and Superintendent 
of the Naval Gun Factory at said Yard and Station; that I have 
read over the foregoing answer by me subscribed and know the con¬ 
tents thereof; that the matters and things therein stated of my own 
knowledge are true, and those stated upon information and 
17 belief, I believe to be true. 

EDWARD W. EBERLE. 

Subscribed and sworn to before me this 29th day of January, A. 
D. 1915. 

[seal.] RALPH T. BARTLETT, 

Notary Public. 


Supreme Court of the District of Columbia. 

9 

Monday, February 1st, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

♦ **♦***. 

This cause came on to be heard upon the petition filed, the rule 
to show cause issued herein and the answer of defendants to said 
petition and rule, and is argued by attorneys of record for the re¬ 
spective parties and submitted to the Court. Whereupon, it is con¬ 
sidered and ordered that the Rule to Show Cause be, and is hereby 
discharged, the prayers of said petition denied and said petition dis¬ 
missed. Further it is considered that the defendants recover of pe¬ 
titioner their costs of defense to be taxed by the clerk and have exe¬ 
cution thereof. # 

From the foregoing, the petitioner by his attorney of record, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond for costs is hereby fixed in the sum of Fifty Dol- 
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lars ($50.00), with leave to deposit the sum of Twenty-five Dollars 
($25.00) with the clerk in lieu of such bond. 

% 

18 Memorandum. 

February 17, 1915—$25. deposited in lieu of appeal bond. 


Designation of Record. 

Filed February 17,1915. 

******* 

The Clerk of said Court will please include in transcript for ap- 
- peal the following: Petition for Mandamus, Rule to show cause, 
Answer and Response to Rule, and the judgment, order fixing ap¬ 
peal bond or cash deposit, and this desrrnatiom ^ ELDER 

Attorney for Plaintiff . 


Assignments of Error. 
Filed February 19,1915. 


One. The Court erred in discharging the rule and dismissing the 

petition for mandamus. . . , 

Two. The Court erred in holding that the facts stated in the pe¬ 
tition for mandamus were insufficient to justify an issue of the writ. 

Three. The Court erred in dismissing the petition for mandamus 
for the reason that there were sufficient grounds appearing therein, 
which were not denied or controverted by the defendant’s answer, to 
entitle the plaintiff to the relief prayed for. # 

19 Four. The Court erred in holding that the plaintiff was 

not an employee in one of the executive departments within, 
the contemplation of section 4 of the act of August 23, 1912, and 
that the proviso to Section 4 did not apply to Independent estabhsh- 

me ^ve The Court erred in holding that the proviso to section 4 of 
the act of August 23,1912, is inoperative until the Civil Service Com¬ 
mission, subject to the approval of the president, shall have estab¬ 
lished a system of efficiency ratings for the classified service in the 
several executive departments in the District of Columbia. 

Six The Court erred in holding that honorably discharged soldiers 
and sailors in the executive Departments and independent offices 
shall not be entitled to the benefits reserved to them in the proviso 
to section 4 of the act of August 23, 1912, until the head of depart¬ 
ment or other office wherein they are employed, shall see fit to fur¬ 
nish to the Civil Service Commission records for the basis of the 
efficiency system provided for in the said , section 4. 
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Seven. The Court erred in holding that any records of efficiency 
kept by the officials in any of the executive departments and inde¬ 
pendent establishments subsequent to August 23, 1912, were not the 
records referred to by section 4 as kept in each department and in¬ 
dependent establishment as the basis for the establishment by the 
Civil Service Commission of the system of efficiency ratings 
20 provided for in section 4. 

Eight. The Court erred in holding that the heads of the 
executive departments and independent establishments or subordi¬ 
nates acting under their authority are clothed with any discretion 
as to whether or not an honorably discharged soldier or sailor whose 
record in said department is good, shall be discharged or dropped or 
reduced in rank or salary, in the event of a reduction in the force. 

Upon each of which the plaintiff relies in this appeal. 

FRANK E. ELDER, 
Attorney for Plaintiff. 


21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
20, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57616 at Law, wherein M. S. 
Persine is Plaintiff and Josephus Daniels, Secretary of the Navy of 
the United States, and Edward W. Eherle, Commandant in charge 
Navy Yard, Washington, D. C. are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at. the City of Washington, in said District, 
this 1st day of March, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2793. M. S. Persing, appellant, vs. Josephus Daniels et al. Court of 
Appeals, District of Columbia. Filed Mar. 2, 1915. Henry W. 
Hodges, clerk. 
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APRIL TERM, 1915. 

No. 2793. 

No. 4, SPECIAL CALENDAR. 

M. S. PERSING, Plaintiff and Appellant, 

vs. 

JOSEPHUS DANIELS, Secretary of the Navy of the 
United States, and EDWARD W. EBERLE, Command¬ 
ant in Charge Navy Yard, Washington, D. C., De- 

FENDANTS AND APPELLEES. 

No. 2794. 

No. 5, SPECIAL CALENDAR. 

GEORGE DEAN, Plaintiff and Appellant, 

V8. 

ALBERT S. BURLESON, Postmaster General of the 
United States, and OTTO PRAEGER, Postmaster of 
the Washington City Post-office, District of Colum¬ 
bia, Defendants and Appellees. 

Statement. 

Appellant M. S. Persing was for many years prior to April 
8, 1914, an employee of the Washington navy yard, and on 
the 8th day of April, 1914, the commandant in charge of 

iy 
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the said navy yard, acting under the direction of the Secre¬ 
tary of the Navy, discharged the appellant, and dropped his 
name from the roll of employees of the Washington navy 
yard. At the time of his discharge appellant was furnished 
with a certificate from the commandant of the navy yard, 
which stated in effect that he was discharged because of lack 
of work, and that his record for general workmanship was 
good, and his general conduct was good (Rec., p. 4). The 
appellant at the time of his discharge was an honorably dis¬ 
charged soldier of the United States (Rec, p. 4), and as such 
claimed immunity from discharge or reduction in rank or 
salary under the provision of section 4 of the legislative 
appropriation act approved August 23, 1912, which pro- 
vides in part that 

“In the event of reductions being made in the 
force in any of the executive departments no honor¬ 
ably discharged soldier or sailor, whose record in 
said department is rated good, shall be discharged 
or dropped, or reduced in rank or salary. 

Appellant George Dean was on and prior to May 15, 
1914, an employee in the Washington city post-office, and on 
the last said date the postmaster of the said \V ashington city 
post-office, acting under the direction of the Postmaster Gen¬ 
eral. discharged and dropped the name of the appellant 
from the roll of employees in the said office. The appellant 
was on the said date of his discharge an honorably discharged 
soldier of the United States (Rec., p. 5). On January 20, 
1914, the appellant was furnished with a statement of his 
efficiency, which was approved by the then Washington city 
postmaster. The said statement rated appellant at 88 per 
cent on the quantity of work he had been performing dur¬ 
ing the last half of the calendar year next preceding, it 
appearing that efficiency ratings in the Washington city 
post-office are made up semi-annually, and although the 
form on which the efficiency rating was submitted provided 
for demerits which might be charged against employees for 



various reasons, none were charged against appellant, who 
alleges that his record in the Washington city post-office, 
which is a part of the Post-Office Department, was good on 
the date of his discharge (Rec., p. 4). These appellants 
filed petitions in the Supreme Court of the District of Colum¬ 
bia, each praying for a writ of mandamus to compel the ap¬ 
propriate officials of the Government to restore them to the 
positions from which they were unlawfully removed. Both 
appellants were in the classified service. The Supreme Court 
of the District of Columbia, upon hearing an argument of 
the case on the petitions and the answers of defendants and 
their responses to the rules, on the first day of February, 
1915, dismissed the petitions and discharged the rules, and 
appellants have appealed from the decision of the court as 
stated. 

The assignment of errors is as follows: 

1. The court erred in discharging the rule and dismissing 
the petition for mandamus. 

2. The court erred in holding that the facts stated in the 
petition for mandamus were insufficient to justify an issue 
of the writ. 

3. The court erred in dismissing the petition for man¬ 
damus, for the reason that there were sufficient grounds ap¬ 
pearing therein, which were not denied or controverted by 
the defendant’s answer, to entitle the plaintiff to the relief 
prayed for. 

4. The court erred in holding that the plaintiff was not 
an employee of one of the executive Departments within the 
contemplation of section 4 of the act of August 23, 1912, 
and that the proviso to section 4 did not apply to independent 
establishments. 

5. The court erred in holding that the proviso to section 
4 of the act of August 23, 1912, is inoperative until the Civil 
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Service Commission, subject to the approval of the President, 
shall have established a system or efficiency ratings for the 
classified service in the several executive Departments in the 

District of Columbia. 

4 

6. The court erred in holding that honorably discharged 
soldiers and sailors in the executive Departments and inde¬ 
pendent offices shall not be entitled to the benefits reserved 
to them in the proviso to section 4 of the act of August 23, 

1912, until the head of Department or other office wherein 

they are employed shall see fit to furnish to the Civil Service > 

Commission records for the basis of the efficiency system 
provided for in the said section 4. 

7. The court erred in holding that any records of effi¬ 

ciency kept by the officials in any of the executive Depart¬ 
ments and independent establishments subsequent to August v- 

23. 1912, were not the records referred to by section 4 as 

kept in each department and independent establishment as 

the basis for the establishment by the Civil Service Com- j 

mission of the system of efficiency ratings provided for in 

section 4.. 

8. The court erred in holding that the heads of executive 
departments and independent establishments or subordinates 
acting under their authority are clothed with any discretion 
as to whether or not an honorably discharged soldier or 
sailor whose record in said Department is good, shall be dis¬ 
charged or dropped or reduced in rank or salary in the 

event of a reduction in the force. 

Upon each of which the plaintiff relies in this appeal. 
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ARGUMENT. 

First, Second, and Third Assignments of Error. 

Section 4 of the legislative, executive and judicial ap¬ 
propriation act approved August 23, 1912, provides as fol¬ 
lows : 


“The Civil Service Commission shall, subject to 
the approval of the President, establish a system of 
efficiency ratings for the classified service in the 
several executive Departments in the District of Co¬ 
lumbia, based upon records kept in each Depart¬ 
ment and independent establishment with such fre¬ 
quency as to make them as nearly as possible records 
of fact. Such system shall provide a minimum rat¬ 
ing of efficiency which must be attained by an em¬ 
ployee before he may be promoted; it shall also pro¬ 
vide a rating below which no employee may fall with¬ 
out being demoted; it shall further provide for a 
rating below which no employee may fall without 
being dismissed for inefficiency. All promotions, 
demotions, or dismissals shall be governed by pro¬ 
visions of the civil service rules. Copies of all rec¬ 
ords of efficiency shall be furnished by the depart¬ 
ments and independent establish men ts to the Civil 
Sendee Commission for record in accordance with the 
provisions of this section: Provided, That in the 
event of reductions being made in the force in any of 
the executive departments no honorably discharged 
soldier or sailor whose record in said Department is 
rated good shall be discharged or dropped, or re¬ 
duced in rank of salary.” 

The reports of the committees of Congress who considered 
the section in connection with other parts of the legislative 
appropriation bill throw very little light upon the subject. 
The House report No. 1201, dated August 16, 1912, merely 
refers to section 4 of the bill as providing for certain stand¬ 
ards of efficiency to be maintained by persons in the classi¬ 
fied service of the departments at Washington. The Senate 



report No. 1052, dated August 19, 1912, refers to section 
4 as establishing a standard of efficiency in the classified 
service at Washington. We do not believe, however, that 
the provisions of the section are so ambiguous, nor their 
meaning so obscure, as to necessitate a resort to the committee 
reports on the bill or any other extrinsic or collateral sources 
of information. The first clause of the section provides for 
the establishment of a system of efficiency ratings for the 
classified service in the several executive departments in the 
District of Columbia, or, in other words, the executive classi¬ 
fied service of the United States, which system shall be 
based upon the records kept in each Department and in¬ 
dependent establishment with such frequency as to make 
them as nearly as possible records of fact. 

The purpose of this part of the section is clearly the com¬ 
pilation by the Civil Service Commission of efficiency ratings 
for the classified sendee, because it provides that the system 
of efficiency ratings shall be based upon the records kept in 
the departments and independent establishments, and that 
these records shall be revised with such frequency by the 
heads of the departments and independent establishments 
as to make them as nearly as possible records of fact. The 
language employed leaves no doubt that the individual rec¬ 
ords are to be made up in the Departments, and from these 
the system for promotions, demotions, and removals for 
inefficiency shall be devised by the Civil Service Commis¬ 
sion. The Post-Office Department appears to have selected 
semi-annual periods for the revision of the efficiency records 
of employees in the city post-office, as evidenced by appellant 
Dean’s efficiency rating dated January 20, 1914 (Rec., p. 4). 

The section then provides that the system which the Civil 
Service Commission is directed to establish shall provide a 
minimum rating of efficiency to determine qualifications for 
promotions. It shall also provide a maximum rating which 
must be maintained by the employees to prevent demotions, 
and it shall also provide a maximum rating which must be 




maintained to prevent dismissal for inefficiency. It appears, 
therefore, that this latter part of the section suggests a cogent 
reason for the establishment of the efficiency system, namely, 
that there may be a universal rule for promotions, demo¬ 
tions, and dismissals for cause throughout the entire execu¬ 
tive civil sendee. This conclusion is strengthened by the 
clause immediately following, which reads that “all promo¬ 
tions, demotions, and dismissals shall be governed by pro¬ 
visions of the civil sendee rules.” 

Continuing, the section provides: “Copies of all records of 
efficiency shall be furnished by the Departments and in¬ 
dependent establishments to the Civil Service Commission 
for record, in accordance with the provision of this section.” 
The purpose of this last provision is manifestly twofold: 
First, that the efficiency ratings of the employees in the 
entire executive service shall be furnished to the Civil Service 
Commission in order that the universal system by it estab¬ 
lished for promotions, demotions, and discharges for in¬ 
efficiency may be made to harmonize with the general needs 
of the service as evidenced by efficiency reports from the 
several executive departments and independent establish¬ 
ments; second, the furnishing of the efficiency ratings of 
employees to the Civil Service Commission thereby estab¬ 
lishes in that independent commission a record of the 
efficiency of the employees in the entire classified service, 
which is secure and immune from political or other in¬ 
fluences which might actuate an official to alter or change 
an efficiency rating for reasons other than the good of the 
service. 

The section then concludes with the language: 

“Provided, That in the event of reductions being 
made in the force in any of the executive Depart¬ 
ments no honorably discharged soldier or sailor, wdiose 
record in said Departments is rated good shall be 
discharged or dropped or reduced in rank or salary.” 



In the case of appellant Persing we need only resort to 
his official discharge, under date of April 8, 1914 (Rec., 
p. 4), to discover that his case comes clearly within the 
purview of the provision just quoted, for the answer to the 
petition filed in his behalf admits that he is an honorably 
discharged soldier of the United States (Rec., p. 6), and the 
reason assigned for his discharge was a reduction in the 
working force on account of lack of work (Rec., p. 9). It 
is also admitted that at the time of his discharge his record 
was good (Rec., p. 6). In the case of appellant Dean, while 
his last official rating of efficiency was not stated as “good,” 
but was given as 88 per cent (Rec., p. 4), yet the answer to 
his petition in the court below failed to deny his allegation 
that his record on the date of his discharge was “good” 
(Rec., p. 2). 

The only instance in which appellees Burleson and Praeger 
aver that appellant Dean’s record was not good was in 1907, 
and then appellees merely expressed the belief that plaintiff 
was reduced in salary because of impaired efficiency (Rec., 
p. 6). Reduction in rank and salary, however, does not pre¬ 
suppose inefficiency. However, we have nothing to do with 
his record prior to the date of his discharge, which appellees 
have not denied was good on that date. Appellees Burleson 
and Praeger further attempt to justify Dean’s removal by 
stating in their answer that the rating of efficiency of em¬ 
ployees in the Post-Office Department on the 31st day of 
December, 1913, was not the system contemplated by the 
proviso to the act of August 23, 1912, but was a method 
established by the First Assistant Postmaster General, and 
fixed no general standard of efficiency (Rec., p. 6). How, 
then, we ask, since there was no general standard of effi¬ 
ciency, could the appellees determine Dean’s record was not 
good, for it must be presumed to be good until proven other¬ 
wise? 

The appellees in both cases make the astonishing admis¬ 
sion in their answers that there is not now nor was there on 
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the date of the discharge of the appellants any lawful system 
of efficiency ratings or any system of efficiency ratings as is 
contemplated by said section 4 of the said act in existence 
or in operation in the said Post-Office Department or postal 
service or Navy Department or navy yard (Rec., p. 10, Dean 
case; p. 7, Persing case). 


The Fourth Assignment of Error. 

The Relation of the Washington Navy Yard to the Navy 

Department. 

Section 2 of an act to organize the Navy Department of 
the United States, approved August 31, 1842, 5 Stats. L., 
579, provided that “there shall be attached to the Navy 
Department the following bureaus, to wit, a bureau of navy 
yards and docks,” etc. By an act approved July 5, 1862, 12 
Stats. L., 510, entitled “An act to reorganize the Navy De¬ 
partment of the United States/’ it was provided that “there 
shall be established in the Navy Department the following 
bureaus, to wit, a bureau of yards and docks,” etc. The lat¬ 
ter act simply changes the title of the bureau from navy 
yards and docks to yards and docks, and specifies that it 
shall be in.the Navy Department instead of attached to the 
Navy Department. 

The Relation of the Washington City Post-Office to the Post- 

Office Department. 

The Post-Office Department was established by an act ap¬ 
proved June 8, 1872 (17 Stats. L., 283). Section 6 of the 
act provides that: 

“The Postmaster General shall establish and dis¬ 
continue post-offices, instruct all persons in the postal 
service with reference to their duty, * * * and 

generally superintend the business of the Department 
and execute all laws relative to the postal service” 

2y 





Section 9 provides that: 

“The Postmaster General shall submit to Congress 
at each annual session a statement of the amoun 
expended during the preceding fiscal year and an 
estimate of the amount that will be required for the 
ensuing fiscal year under each of the following heads: 
Transportation of the mails, compensation of the post¬ 
masters, compensation of the clerks in postothces. 

* * * 

Section 299 provides in part that: 

“Clerks in offices of the first and second class shall 
be divided into 6 grades. * * * No promotions 

shall be made except upon evidence sati»iactor> to 
the Post-Office Department of the efficiency and faith¬ 
fulness of the employees during the preceding year. 

' The Post-Office Department may reduce a clerk from 
a higher to a lower grade whenever Ins efficiency tails 
below a fair standard or whenever necessary lor pur¬ 
poses of discipline. * 

Continuing through the entire statute are provisions for 
the exercise by the Postmaster General of general super¬ 
vision over all matters relating to the Post-Office Department, 
including post-offices. 


The Appellants Were Employees in an Executive 

Department. 

In speaking of the relation of subordinate branches of the 
executive service to executive departments Attorney General 
Devins in 15 Opinions, 267, said : “Only those bureaus and 
offices can be deemed bureaus or offices in any of the execu¬ 
tive departments which are constituted such by the law of 
its organization,” but since the organic act creating the Navy 
Department placed the bureau of yards and docks, which 
Comprehends the Washington navy yard, in the Navy' De¬ 
partment, and since the act establishing the Post-Office 
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Department charges the Postmaster General with the re¬ 
sponsibility of generally superintending the business of the 
Department and executing all laws relative to the postal 
service, any doubt that the Washington navy yard and the 
Washington city post-office are bureaus and offices in an 
executive department is dispelled. 

In 26 Opinions, 214, Attorney General Bonaparte held 
that the term “department” as used in the laws relating to 
the civil service is distinguished from “office,” “bureau,” 
and “branch,” and, therefore, transfers between an inde¬ 
pendent office and a department or another independent 
office are not restricted by the act precluding transfers be¬ 
tween executive departments until after three years* service. 
Continuing further, the Attorney General said: “It applies, 
however, to the field force of the Department, that is, its 
classified employees under its immediate control, as inspect¬ 
ors, examiners, and agents, although employed usually or 
invariably away from the seat of Government.” The exec¬ 
utive departments must, therefore, be held to be those gen¬ 
eral divisions of the executive branch of the Federal Govern¬ 
ment presided over by Cabinet officers, and each division is 
subdivided into bureaus. As the greater includes the less, a 
reference to an executive department must, for all purposes, 
and particularly respecting questions involving the civil 
service law and rules, be taken to comprehend all bureaus 
comprised wdthin the Department. 

In United States vs. Manning, 20 per cent cases, 13 
Wallace, 578-580, Manning, who was a guard at the Wash¬ 
ington jail, claimed that he was entitled to the 20 per cent 
additional compensation under joint resolution 30, approved 
February 28, 1867, providing, in part, that: 

There shall be allowed and paid, out of any 
money in the Treasury not otherwise appropriated, 
to the following-described persons now employed in 
the civil service of the United States at Washington 
as follows: To civil officers, temporary and all other 











clerks, messengers and watchmen * * * and 

employees male or female in the Executive Mansion 
and in any of the following Departments or an^ 
bureau or division thereof, to wit, State, Treasury, 
War Navy, Interior, Post-Office, Attorney General, 
and Agriculture * * *, an additional compensa¬ 

tion of 20 per centum upon their respective salaries 
as fixed bv the law * * * for one year from and 

after the '30th day of June, 1866. ,, * * 

The Court of Claims sustained Manning’s contention. The 
Government appealed, and, in delivering the opinion of the 
Supreme Court, Mr. Justice Clifford said: 

“Guards at the jail are selected by the warden, but 
their compensation is fixed by the Secretary of the 
Interior, and they are paid by him, and it makes no 
difference whether the pay is charged to the appro¬ 
priation for the Department or to the judiciary fund, 
as the fact remains that the whole subject is under 
the supervision of the head of that Department; 
whether their pay is charged to the one fund or the 
other, the charge for their services must be approved 
by the warden, and must be included in his report 
to the Secretary of the Interior, where the same is 
subject to a further revision. Evidently they are 
employees in a bureau or division of the Interior 
Department, as their compensation is fixed by the 
head of that Department, and the officer by whom 
they are employed is required annually to make a 
detailed report to that Department of all his official 
acts . 

“Persons employed in a bureau or division of a 
Department are as much employees in the Depart¬ 
ment, within the meaning of the joint resolution, as 
the messengers and others rendering sendee under the 
immediate supervision of the Secretary, or those 
specially named in the provision as entitled to its 
benefits. Unquestionably, guards of the jail are em¬ 
ployees of the warden, and the office of warden of the 
jail is a bureau or division of the Department of the 
Interior.” 







The ruling of the court in the Manning case was followed 
in United States vs. Ashfield, 91 U. S., 317, when Chief 
Justice Waite, in delivering the opinion of the court, said: 

“The office of the Commissioner of Public Build¬ 
ings being under the supervision of the Department 
of Interior, was a bureau or division of that Depart¬ 
ment. That was one of the executive departments 
of the Government. The Chief Engineer of the 
Army performs the duties which belonged to the 
Commissioner. He is under the supervision of the 
Department of War, which by the act of March 30, 
1867, was charged with the direction of the expend¬ 
iture of all moneys appropriated for the public work 
of the District; 15 Stats. L., 12. We are, therefore, 
clearly of the opinion that Ashfield, who was em¬ 
ployed as a watchman in reservation No. 2, part of 
the public grounds, from July 1, 1869, to April 12, 
1870, was employed in one of the Executive Depart¬ 
ments of the Government.” ■ 

These two cases are so clearly in point that we deem fur¬ 
ther argument unnecessary. 

The Proviso to Section 4 Applies to Independent 

Establishments. 

Even though this court was to hold that the Washington 
navy yard and Washington city post-office were not 
bureaus or offices in an executive department, yet the pro¬ 
viso to section 4 applies to independent establishments. It 
is unthinkable that Congress would have intended to require 
the maintenance of an efficiency system in the executive 
departments and not in the independent establishments, 
which also constitute a part of the executive service, nor 
would Congress have provided that the efficiency ratings 
should be based upon records kept in each department and 
independent establishment, had it not intended that the effi¬ 
ciency system should apply to the independent establish- 






merits as well as the executive departments. For what other 
purpose would it have been required that copies of all rec¬ 
ords of efficiency shall be furnished by the departments and 
independent establishments to the Civil Service Commission 
for record? And with this premises before them no one could 
seriously argue that the language “in the event of reduc¬ 
tions being made in the force of any of the executive depart¬ 
ments/’ etc., was not intended to include and does not in¬ 
clude independent establishments as well, nor could any¬ 
thing be more absurd than that Congress intended in the 
penal provision of sec. 4 that the heads of independent 
establishments might reduce and discharge honorably dis¬ 
charged soldiers and sailors with impunity, but that the 
heads of executive departments should be removed from 
office or fined or imprisoned for such reduction or removal 
of honorably discharged soldiers. 

The Fifth and Sixth Assignments of Error. 

If it is conceded that the proviso to section 4 is inoper¬ 
ative until the Civil Service Commission shall have estab¬ 
lished the system of efficiency ratings, then it must be ad¬ 
mitted that section 4 can be nullified by any one Depart¬ 
ment or independent establishment with respect to all the 
other branches of the executive civil sendee, for if the con¬ 
certed action of all of the elements of the executive service 
is necessary to the operation of the law, then the failure oi 
any one Department to furnish the Civil Service Commission 
its records of efficiency as the basis for the establishment of 
the system, although each of the other departments and 
independent establishments might comply literally with the 
law, the one derelict makes a compliance with the law by all 
the other departments and the Civil Service Commission 
impossible. Since this view, if carried to a logical conclu¬ 
sion, results in such absurd consequences, we believe that a 
better idea of the congressional intent can be gleaned from 



consideration of the conditions existing at the time of the 
enactment of the statute, which were intended to be thereby 
corrected or improved. 

Section 7154, R. S. U. S., gave those persons who were 
honorably discharged from the naval or military service by 
reason of disability resulting from wounds or sickness in¬ 
curred in the line of duty, preference for appointment to 
civil offices provided they were found to possess the business 
capacity necessary for the proper discharge of the duties of 
such office. 

Section 3 of the act of August 15, 1876, 19 Stats. L., 169, 
provided that in making any reduction in the force in any 
of the Executive Departments the head of such Department 
should retain those persons who may be equally qualified, 
who have been honorably discharged from the military or 
naval service of the United States. 

In the case of Keim vs. United States, 177 U. S., 290, the 
court held that preference under these statutes extended only 
to the specified classes, who were equally qualified. In con¬ 
cluding the decision the court said that a comparison of the 
work of one clerk with that of another as to competency, at- 
te tion t^) duty, etc., were matters peculiarly within the 
province of those who are in charge of and superintending 
the departments, and then looking with prophetic vision to 
some future day when Congress would enact a preference 
statute, which would arbitrarily fix on a point beyond 
which executive officers could not go in removing honorably 
discharged soldiers and sailors, the court said: 

“Until Congress by some special and direct legis¬ 
lation makes provision to the contrary, we are clear 
that they must be settled by those administrative 
officers.” 

0 

“The interpretation of a statute is often found to 
be cited from the surrounding circumstances and 
preceding history.” 

Guaranty Insurance Trust Company vs. Sell¬ 
ers, 123 U. S., 276. 
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“The guide to the meaning of a statute is found 
in the evil which it is designed to remedy as gathered 
from contemporaneous events, the situation as it ex- 
isted, and as it was pressed upon the attention of the 

legislative body.” 

Church vs. U. S., 143 U. S., 45/. 


On June 2, 1913, in response to an inquiry from the 
Secretary of Commerce as to his authority to reduce the 
compensation of certain employees, who were honorably dis¬ 
charged soldiers and sailors, engaged in work of a grade or 
character which did not, in his opinion, justify the com¬ 
pensation they were receiving, in connection with which the 
Secretary called attention to section 4 of the legislati\ e at t 
approved August 23, 1912, the Attorney General said: 

“Assuming, for the purposes of your question, that 
the proviso as to honorably discharged soldiers and 
sailors is not dependent for its operation upon the 
establishment of the system of efficiency ratings pro¬ 
vided for in the preceding part of the section, I am 
nevertheless of the opinion that it has no application 
to the situation referred to in your letter. The pro¬ 
viso only undertakes to protect honorably discharged 
soldiers or sailors, whose departmental record is good, 
from being discharged or dropped, or reduced in rank 
or salary, ‘in the event of reductions being made in 
the force in any of the executive departments.’ It 
says, in substance, that any such reduction in the 
force of a Department shall not be at the expense of 
any honorably discharged soldier or sailor, if his rec¬ 
ord in said Department be good. But it does not pro¬ 
hibit the head of a Department from conforming the 
salary of an honorably discharged soldier or sailor 
to the grade or character of work he may be called 
upon to perform.” 


r 
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The Proviso to Section 4 Is In the Nature of General 

Legislation . 

The so-called proviso to section 4 is in no sense dependent 
for its operation upon the part of the section which precedes 
it. It is and was intended to be an independent para¬ 
graph engrafted onto the section. The Supreme Court in 
numerous instances has held that a proviso is not always 
limited by what precedes it. Some of the more important 
announcements are the following: 

“The word ‘provided’ is often used as a conjunc¬ 
tion to an independent paragraph.” 

G. R. and B. K. G. vs. Smith, 126 U. S., 174. 

“The proviso is not always limited by what pre¬ 
cedes it. The general purpose is a more important 
aid to the meaning than any rule which grammar or 
formal logic may lay down.” 

U. S. vs. Witridge, 197 U. S., 135. 

The main body of section 4 provides for the establishment 
of a system of efficiency ratings to govern promotions, de¬ 
motions, and dismissals for inefficiency, but the proviso deals 
with an entirely different situation, namely, reductions in 
the force. By this, Congress meant that should the number 
of employees in the service be reduced for any reason, then 
in such event such honorably discharged soldiers and sailors 
in the service of such Department, whose record in said De¬ 
partment is rated good, should not be discharged or dropped, 
or reduced in rank or salary. The proviso for non-reduction 
in rank or salary presupposes that reductions in the service 
in the departments may necessitate or be attended by read- 
. justments in the different ranks or classes in the departments, 
and Congress provided against any such contingency result¬ 
ing to the disadvantage of honorably discharged soldiers and 
sailors whose records were good. 

3y 
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The Seventh Assignment of Error. 

The provision of section 4 did not require, nor did Con~ 
gress thereby expect that the system of efficiency ratings in 
operation in the several departments on the 23rd day of 
August, 1912, would be displaced by a new or different sys¬ 
tem to be established because of the enactment of section 4, 
for it provided that the efficiency system to be established 
should be based upon records kept (not subsequently to be 
kept, bu kept) in each Department and independent estab¬ 
lishment, and it follows as a matter of course, that any 
records of efficiency kept in the departments and independ¬ 
ent establishments on the date of the approval of the said sec¬ 
tion 4 or any other records kept subsequent to the date of 
the approval of the said section, must be taken to be the 
records referred to as the basis for the system of efficiency 
ratings to be established by the Civil Service Commission, 
and the appellees, nor any of them, should be heard to ex¬ 
cuse their actions in discharging the appellants by saying 
that they ignored the provisions of section 4 for 2 and one- 
half years, and that because they violated the law in failing 
to establish a lawful system of efficiency ratings or any such 
system as is contemplated by the provision of section 4 that 
they are therefore not amenable to the law, and that they 
are not governed by the law until such time as they estab¬ 
lish a system of efficiency ratings which they are willing 
to admit is a lawful system and such system as is contem¬ 
plated by section 4. 

On December 4, 1891, President Harrison issued an execu¬ 
tive order, establishing a plan for keeping an efficiency 
record of all persons within the classified service, with a 
view to placing promotions wholly upon the basis of merit. 
The order directed that the records of efficiency should be 
open to the inspection of the clerks. This executive order 
has never been rescinded nor supplanted by statute, execu¬ 
tive order or regulation, and under it efficiency rating sys- 











terns were established in each of the executive departments, 
and until the enactment of the legislative appropriation bill 
approved August 23, 1912, this executive order was recog¬ 
nized by the Civil Service Commission as the only legal 
basis for promotions in the executive civil service, which 
seems to disprove the contention of the appellees in both 
cases that there was no lawful system of efficiency ratings 
in force in their Department at the time of the separation of 
the appellants from the sendee (Rec., p. 10; Dean case, p. 7, 
Persing case). 

The £ighth Assignment of Error. 

A Writ of Mandamus. 

The limit of the discretion reposed in the appellees must 
be taken to have been exercised when they arrived at a con¬ 
clusion as to the efficiency rating of the appellants and when, 
notwithstanding all that might have appeared against them, 
their rating having been established as good, the appellees 
are thereafter precluded from reducing them in rank or 
salary or dropping or discharging them in making any 
reductions in the force, and unless the extraordinary remedy 
of mandamus is to be henceforth regarded as a mere fiction 
of the law or an antiquated custom inapplicable to present- 
day conditions, and unless the authority of executive offi¬ 
cials is to be taken as transcending the power of Congress to 
limit, circumscribe or cause the same to be reviewed or 
called in question, when an appeal from the decision of the 
executive is obviously granted by the express provisions of 
the statutes, then the writs prayed for in the cases at bar 
should be granted. It is elementary that the executive func¬ 
tion so far as it involves discretion alone should not be ham¬ 
pered by either of the other coordinate branches of the Gov¬ 
ernment, but when Congress has legislated specifically upon 
a subject or has legislated generally with respect to it, and 
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departmental regulations have been framed pursuant to and 
consistent with such general legislation, then the head of a 
Department and those acting for him are as much bound 
bv those regulations as any subordinate, and a concrete fact 
evolved as a result of the operation of regulations made pur¬ 
suant to law cannot be varied as an act of discretion, so Uiat 
when a rating of efficiency is recorded in a Department or 
independent establishment, it must stand as a record of the 
subject of such rating, until at a time speci e y ^ e 
lations of the Department for a rerating such said rating 
may l>e altered or changed. When the question of the rights 
of a subordinate officer or employee are contingent upon the 
construction of a statute bearing directly upon the subject 
or when it is contingent upon the existence or non-existence 
of a state of facts which are the result of the making and 
keeping, pursuant to legal regulations, of a record in an 
executive branch of the Government, then we contend that 
the construction of a statute by the Department is reviewable 
bv the courts under a petition for a writ of maudamus. Were 
it otherwise, Government officials, clothed with a little brief 
authority, might defy the courts, ignore the expressed will 
of Congress and by the exercise of arbitrary and autocratic 
authority, supported by political influence, stultify them¬ 
selves and their offices and oppress and irreparably injure 
those subordinate to themselves in office. 

In the case of Roberts vs. U. S., reported in 176 U. S., 

443 L. Ed., the court said: 


“Unless the writ of mandamus is to become prac¬ 
tically valueless and is to be refused even where a 
public officer is commanded to do a particular act by 
virtue of a particular statute, this writ should be 
granted. Every statute to some extent requires con- 
struction bv the public officer whose duties may be 
defined therein. Such officer must read the law, and 
he must therefore, in a certain sense, construe it, in 
order to form a judgment from its language what 
duty he is directed by the statute to perform. But 
that does not necessarily and in all cases make the 



duty of the officer anything other than a purely 
ministerial one. If the law direct him to perform 
an act in regard to which no discretion is committed 
to him, and which, upon the facts existing, he is 
bound to perform, then that act is ministerial, al¬ 
though depending upon a statute which requires, in 
some degree, a construction of its language by the 
officer. Unless this be so, the value of this writ is 
very greatly impaired. Every executive officer whose 
duty is plainly devolved upon him by statute might 
refuse to perform it and when his refusal is brought 
before the court he might successfully plead that the 
performance of the duty involved the construction 
of a statute by him, and therefore it was not minis¬ 
terial, and the court would on that account be power¬ 
less to give relief. Such a limitation of the powers 
of the court, we think, w^ould be most unfortunate, 
as it would relieve from judicial supervision all ex¬ 
ecutive officers in the performance of their duties, 
whenever they should plead that the duty required 
of them arose upon the construction of a statute, no 
matter how plain its language, nor how plainly they 
violated their duty in refusing to perform the act re¬ 
quired.’ J 

This decision clearly supports our contention and indi¬ 
cates that the Supreme Court of the United States would 
grasp at the first opportunity to differentiate between the 
exercise of proper and lawful discretion by the executive offi¬ 
cials and the exercise of that degree of arbitrary and auto¬ 
cratic pow er dangerous alike to the citizen and our repub¬ 
lican institutions. 

It is therefore respectfully submitted to this honorable 
court that in each of the cases at bar, the ruling of the Su¬ 
preme Court of the District of Columbia should be reversed, 
and the prayers of the petitions should be granted and the 
writs of mandamus should issue. 

FRANK E. ELDER, 
Attorney for Appellants. 
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brief for appellees. 


These appeals involve the action of the court below in 
discharging the preliminary rules to show cause why writs 
of mandamus should not be issued against the defendants 
named above (appellees herein). The appellants have 
treated both cases as one, and inasmuch as the same ques¬ 
tions of law apply with like effect to each case the appellees, 
for the purpose of this appeal and the convenience of the 
court, will likewise consider the cases as one. 

Statement. 

Appellant Persing (plaintiff below) was employed as a 
machinist in the Ordnance Department of the Naval Gun 
Factory, United States Navy Yard and Station, Washington, 
D. C., from 1893 until April 8, 1914, when he was dis¬ 
charged (R., p. 7). June 22, 1914, he applied for reinstate¬ 
ment, and on July 2, 1914, said application was denied by 
appellee Daniels on the ground that such reinstatement 
would not be for the good of the service (R., p. 9). 

Appellant Dean (plaintiff below) for many years prior 
to May 15, 1914, was employed as a clerk in the city post- 
office at Washington, D. C., and on the date above stated he 
was discharged on the ground of inefficiency due to advanced 

age and physical infirmities (R., p. 7). 

The appellants filed separate petitions in the Supreme 
Court of the District of Columbia, each setting up, among 
other things, his employment and discharge as aforesaid; 
his alleged honorable service in the United States Army; 
the enactment of section 4 of the legislative, executive, and 
judicial appropriation act approved August 23, 1912, and 
the text thereof and praying for the issuance of a writ of 
mandamus directed against the respective appellees, com¬ 
manding them to restore him to his former position. 
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After hearing arguments of respective counsel on the rules, 
petitions, and answers the court below discharged the rules 
and dismissed the petitions, from which action the plaintiffs 
below now appeal. 


Assignments of Error. 

The eight assignments of error present questions which, 
for convenience of discussion, may be reduced to the follow¬ 
ing topics: 

1. Were the plaintiffs employees of any of the executive 
departments within the contemplation of section 4 of the 
legislative, executive, and judicial appropriation act approved 
August 23, 1912? 

2. Is section 4 of the legislative, executive, and judicial 
appropriation act approved August 23, 1912, inoperative 
until the Civil Service Commission shall have established, 
with the approval of the President, a system of efficiency 
ratings for the classified service in the several executive de¬ 
partments and independent establishments? 

3. Does the act of August 23, 1912, limit the ordinary 
discretion of the heads of executive departments to dis¬ 
charge or reduce in rank incompetent employees? 
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ARGUMENT. 

Were the plaintiffs employees of any of the executive de¬ 
partments within the contemplation of section 4 of the 
legislative, executive, and judicial appropriation act ap¬ 
proved August 23, 1912? 

The statute in question is as follows: 

“The Civil Service Commission shall, subject to 
the approval of the President, establish a system of 
efficiency ratings for the classified service in the 
several executive departments in the District of Co¬ 
lumbia based upon the records kept in each departs 
ment and independent establishment with such fre¬ 
quency as to make them as nearly as possible records 
of fact. Such system shall provide a minimum 
rating of efficiency which must be attained by an 
employee before he may be promoted; it shall also 
provide a rating below which no employee may fall 
without being demoted; it shall further provide for 
a rating below which no employee may fall without 
being dismissed for inefficiency. All promotions, 
demotions, or dismissals shall be governed by pro¬ 
visions of the civil sendee rules. Copies of all reo- 
ords of efficiency shall be furnished by the depart¬ 
ments and independent establishments to the Civil 
Service Commission for record in accordance with 
the provisions of this section: Provided, That in the 
event of reductions being made in the force in any 
of the executive departments no honorably dis¬ 
charged soldier or sailor whose record in said depart¬ 
ment is rated good shall be discharged or dropped, 
or reduced in rank or salary. Any person know¬ 
ingly violating the provisions of this section shall 
be summarily removed from office and may also 
upon conviction be punished by a fine of not more 
than one thousand dollars or by imprisonment for 
not more than one year” (37 Stat. L., 413). 
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The section is a penal statute, and as such, whenever its 
meaning is ambiguous, is to be strictly construed (Burton 

w. U. S., 202 U. a, 344-391). 

The complete text of the opinion of Attorney General 
Devens, 15 Op. A. G., 267, on the point in question is as 
follows: 


“The several executive departments are by law 
established at the seat of government ; they have no 
existence elsewhere. Only those bureaus and offices 
can be deemed bureaus or offices in any of these 
departments which are constituted such by the law 
of its organization. The department, with its bu¬ 
reaus or offices, is in contemplation of the law an 
establishment distinct from the branches of the pub¬ 
lic service and the offices thereof wdiich are under 
its supervision. Thus, the office of postmaster, or 
of collector of internal revenue, or of pension agent, 
or of consul, is not properly a departmental office— 
not an office in the department having supervision 
over the branch of the public service to which it be¬ 
longs. True, an official relation exists here between 
the office and the department, one, moreover, of 
subordination of the former to the latter: but this 
does not make the office a part of the department. 

“As, then, the words 'bureau or office/ employed 
in the proviso, are to be taken to signify a bureau 
or office in any of those departments, such bureau 
or office must be of the same locality, established at 
the seat of government.” 


Under this clear description of what is embraced in the 
term “executive department,” it is too evident to warrant 
argument that the Washington city post-office is no more 
embraced in the executive department designated the “Post- 
Office Department” than is the Baltimore city post-office, 
and the same reasoning applies to appellants’ contention 
that the Naval Gun Factory at Washington, D. C., is a part 
of the executive department of the navy. 
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On page 11 of appellants’ brief, referring to 26 Op. A. G., 
214, the statement is made: 

“Continuing further, the Attorney General said: 
It applies, however, to the field force of the Depart¬ 
ment, that is, its classified employees under its im¬ 
mediate control, as inspectors, examiners, and 
agents, although employed usually or invariably 
away from the seat of government.” 

Not only does the opinion referred to fail to disclose the 
language attributed to Attorney General Bonaparte, but the 
paragraph in which part of the above language is used con¬ 
veys an entirely different impression than would be gath¬ 
ered from appellants’ brief. The words used by the Attor¬ 
ney General in the opinion cited are as follows: 

“I do not, however, understand the Commission’s 
inquiry to refer to subordinates in any such offices 
as are mentioned in the opinion, but to such as are 
under the immediate control of the several depart¬ 
ments, like inspectors, examiners, and agents, al¬ 
though employed usually or invariably away from 
the seat of government. Thus understanding the 
question, I reply, that the classified employees of the 
several executive departments outside of Washing¬ 
ton are governed by the above-mentioned statute.” 

Thus, the unmistakable purpose and effect of the opinion 
of Attorney General Bonaparte was to endorse the earlier 
opinion of Attorney General Devens to the effect that “thus, 
the office of postmaster, or of collector of internal revenue, 
or of pension agent, or of consul, is not properly a depart- 
yincTitcil office—not an office iii the Department having 
supervision over the branch of the public service to which it 
belongs.” 

On page 254 of the same volume of opinions Attorney 
General Bonaparte positively endorses the opinion of At¬ 
torney General Devens, which he refers to as having been 
“followed for thirty years as laying down the proper rule for 
executive guidance.” 




In the Revised Statutes the Post-Office Department is 
treated independently of the postal service, the Post-Office 
Department being embraced in title IX, while the postal 
service is treated in title XLV, just as the same distinction 
exists in the legislation for the War Department and for 
tlie Army and Navy. And an employee of the postal serv¬ 
ice, e. g., a post-office clerk, is no more an employee of the 
'‘Post-Office Department” than a soldier is an employee of 
the War Department. 

The employees in the various departments are engaged 
in distinctly executive work, while the field forces perform 
the practical work necessary to complete the ultimate ends 
of the particular service involved. 

Section 167, R. S., provides: 

The annual salaries of clerks and employees in 
the departments, whose compensation is not other¬ 
wise prescribed, shall be as follows: 

First. To clerks of the fourth class, eighteen hun¬ 
dred dollars. 

Second. To clerks of the third class, sixteen hun¬ 
dred dollars. 

Third. To clerks of the second class, fourteen hun¬ 
dred dollars. 

lourth. To clerks of the first class, twelve hun¬ 
dred dollars. 

Fifth. To the women employed in duties of a 
clerical character, subordinate to those assigned to 
clerks of the first class, including copyists and 
counters, or temporarily employed to perform the 
duties of a clerk, nine hundred dollars. 

Sixth. To messengers, eight hundred and forty dol¬ 
lars. 

Seventh. To assistant messengers, seven hundred 
and twenty dollars. 

Eighth. To laborers, seven hundred and twentv 
dollars. J 

Ninth. To watchmen, seven hundred and twentv 
dollars. J 
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The Railway Mail Service has an entirely different classi¬ 
fication prescribed by section 1402, R. S., as amended August 
24, 1912 (37 Slat., 555), and a different classification of 
post-office clerks is prescribed by the act of March 2, 1907 
(34 Stat., 1206), as follows: 

“First grade, salary six hundred dollars; second 
grade, salary eight hundred dollars; third grade, 
salary nine hundred dollars; fourth grade, salary one 
thousand dollars; fifth grade, salary one thousand 
one hundred dollars; sixth grade, salary one thou¬ 
sand two hundred dollars. Clerks and carriers at 
first-class offices shall be promoted successively to 
tiie fifth grade, and clerks and carriers at second- 
class offices shall be promoted successively to the 
fourth grade.” 

The distinctive character of the post-office service is fur¬ 
ther recognized by the additional special legislation con¬ 
tained in the act of March 2, 1907, above mentioned, too 
lengthy to be quoted here in full. 

The act of March 15, 1898 (30 Stat., 316), amending the 
act of March 3, 1893, provides, among other things, that 
thirty days’ annual leave shall be granted to clerks in execu¬ 
tive departments, with an extension of thirty days addi¬ 
tional in case of illness, whereas employees of post-offices 
are allowed by law but fifteen days’ annual leave (26 Stat., 
648). 

The act of March 15, 1898 (30 Stat., 317), provides: 

“Hereafter it shall not be lawful to detail clerks 
or other employees, paid from general appropria¬ 
tions for the postal service, from any branch of said 
postal service, whether located at the seat of Govern¬ 
ment or elsewhere, to any of the offices or bureaus of 
the Post-Office Department at Washington.” 

That section 4 of the act of August 23, 1912, upon which 
the complainant in this case bases his claim, was intended 
to apply solely to the executive departments in the District 


of Columbia is made still more manifest by the passage the 
next day, August 24, 1912 (37 Stat., 555), of an act in 
pari materia with the first-named act, the language of the 
latter act having been intentionally made broad enough to 
cover the entire classified service. 

The distinction between clerks in post-offices (clerks in 
the “postal sendee”) and clerks in the Post-Office Depart¬ 
ment (clerks in the “executive department”) is further em¬ 
phasized by the fact that the latter are appropriated for by 
Congress year after year in the act making appropriations 
for the legislative, executive and judicial expenses of the 
Government, while clerks in post-offices are appropriated for 
yearly in the act making appropriations for the service of 
the Post-Office Department, which act provides funds for the 
rent of post-offices, transportation of mails, compensation of 
postmasters, assistant postmasters, clerks, carriers, and the 
like. 

A persuasive interpretation by the Congress of the phrase 
“executive departments” is found in the naval appropriation 
act (Pub. No. 271) approved on the 3d day of March, 1915, 
under the heading “Contingent Navy,” as follows: 

“Provided that the act ‘To authorize and provide 
for the disposal of useless papers in the executive de¬ 
partments ’ approved February sixteenth, eighteen 
hundred and eighty-nine, is hereby amended so that 
accumulations in the files of navy yards and naval 
stations that, in the judgment of the Secretary of the 
Navy, are not needed or useful in the transaction of 
current business and have no permanent value or 
historical interest, may be disposed of by the Secre¬ 
tary of the Navy.” 

This enactment would seem to indicate clearly that the 
navy yards are not covered by legislation relating specifically 
to the executive departments. 

Nothing has been found in the way of decisions relating 
to the inclusion of navy yards in the Navy Executive De- 
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partment. The two cases cited in appellants’ brief (pages 
11, 12, 13), namely, U. S. vs. Manning, 13 Wallace, 578, 
and U. S. vs. Ashfield, 91 U. S., 317, are not applicable to 
this case, because there did not appear anywhere a marked 
distinction in the legislation relating to the employees of 
the Government affected by said decisions, as there is in 
the case of employees at navy yards. These two cases arose 
under a law (joint resolution of February 28, 1867), pro¬ 
viding for additional allowances of pay to certain “persons 
now employed in the civil service of the United States at 
Washington,” and for that reason the w T ord “departments” 
as used in the law to aid in showing what persons were in¬ 
tended, w r as properly given by the court the broadest ad¬ 
missible scope. 

The executive departments of the United States Govern¬ 
ment are only those specified in section 158 of the Revised 
Statutes, 22 Op. A. G., 63. 

Is section 4 of the legislative, executive, and judicial ap¬ 
propriation act, approved August 23, 1912, inoperative until 
the Civil Service Commission shall have established, with the 
approval of the President, a system of efficiency ratings for 
the classified service in the several executive departments and 
independent establishments? 

The Judge Advocate General, War Department, in an 
opinion dated May 10, 1913, addressed to the Secretary of 
War, on the construction of the act in question, said: 

“The section deals with the establishment of a 
system of efficiency ratings for the classified service, 
and the provision in question follows the requirement 
that the system to be established under the statute 
shall provide a minimum rating w’hich must be at¬ 
tained before promotion, a rating below which no 
employee may fall without demotion, and a further 
rating below which no employee may fall without 
dismissal for inefficiency; and in turn it is followed 




by the provision that copies of all records of efficiency 
shall be furnished by the Department and independ¬ 
ent establishments to the Civil Service Commission 
for record in accordance with the provisions of the 
section. The provision should be construed with 
reference to the other provisions with which it is as¬ 
sociated and be limited by them and the subject- 
matter in the mind of Congress, that is with reference 
to the scope of the statute, which is to provide for 
efficiency ratings and promotions, demotions and dis¬ 
missals based thereon. So construed the provision 
will become operative only in reference to the system 
of efficiency ratings to be established in conformity 
with the provisions of the statute.” 

Tt was therefore held that the provision that— 

“ ‘all promotions, demotions, or dismissals shall be 
governed by provisions of the civil service rules/ be¬ 
comes operative only after the Civil Service Commis¬ 
sion, as provided by the act, has established, subject 
to the approval of the President, a system of efficiency 
ratings for the classified service in the several execu¬ 
tive departments in the District of Columbia. 

“The provision in question is found in the proviso 
following the' provision for the establishment of a sys¬ 
tem of efficiency ratings; and there appears to be 
nothing in the language of the proviso which would 
justify a construction that it was intended to have an 
independent operation. In the absence of such lan¬ 
guage, it is believed that the provision should be con¬ 
strued with reference to the other provisions' with 
which it is associated and be limited by them and by 
the subject-matter in the mind of Congress, which 
was the establishment of a system of efficiency ratings 
and the regulation of promotions, demotions, and dis¬ 
missals with reference thereto. So construed, the 
proviso will become operative only in reference to the 
system of efficiency ratings to be established in con¬ 
formity with the provisions of this section. 

“It is therefore the opinion of this office that the 
provision regarding honorably discharged soldiers, 
as well as all other provisions in section 4 should be 
construed with reference to the scope of the statute, 
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which is to provide for efficiency ratings and pro¬ 
motions, demotions and dismissal based thereon; and 
that they are not operative at this time but will be¬ 
come operative only after the Civil Service Commis¬ 
sion, as provided by the act, has established subject to 
the approval of the President, a system of efficiency 
ratings for the classified sendee in the several execu¬ 
tive departments in the District of Columbia.” 

No such system of efficiency ratings as is contemplated by 
said act has ever been established by the Civil Service Com¬ 
mission (R., p. 7); hence the only means of ascertaining 
and declaring the efficiency or inefficiency of the appellants 
during the period of their respective employments was, by 
the lawful and usual observation, judgment, and discretion 
reposed in appellees so to do (R., p. 7). 

Does the act of August 23, 1912, limit the ordinary discre¬ 
tion of the heads of executive departments to discharge or 
reduce in rank incompetent employeesf 

In Decatur vs. Paulding, 14 Peters, 497, 515, in which 
was presented the question of the right of the Circuit Court 
of the District of Columbia to issue a writ of mandamus to 
the Secretary of the Navy to perform an executive act not 
merely ministerial, but involving the exercise of judgment, 
it was said by Mr. Chief Justice Taney: 

“The court could not entertain an appeal from one 
of the Secretaries, nor revise his judgment in any 
case where the law authorized him to exercise discre¬ 
tion or judgment. Nor can it by mandamus act di¬ 
rectly upon the officer and guide and control his judg¬ 
ment or discretion in the matters committed to his 
care in the ordinary discharge of his official duties 
* * *. The interference of the courts with the 

performance of the ordinary duties of the executive 
departments of the Government would be productive 
of nothing but mischief, and we are quite satisfied 
that such a power was never intended to be given to 
them.” 








The case of Keim vs. United States, 177 U. S., 290, is 
directly applicable and so much in point that for the con¬ 
venience of this court the opinion in that case is set up here 
practically in full. In that case the facts were: 

On April 17, 1865, Keim was honorably discharged from 
the military service of the United States by reason of disa¬ 
bility resulting from injuries received in such service. He 
passed the civil service examination and in 1888 was ap¬ 
pointed to a clerkship in the Post-Office Department. In 

1893, at his own request and on the certificate of the Civil 
Sendee Commission, he was transferred to the Department of 
the Interior, and appointed to a clerkship in the Pension 
Bureau, with a salary of $1,200 per year. On March 1, 

1894, his salary was reduced to $1,000 per annum, at which 
salary he continued to sene until July 31, 1894, when he 
was discharged and thereafter was not permitted to perform 
the duties of his clerkship, although asserting his readiness 
and willingness so to do. The discharge by the Secretary of 
the Interior was made upon this recommendation from the 
Commissioner of Pensions: 

“The discharge of Mr. Morris Keim was recom¬ 
mended because of his rating as inefficient. No other 
charges were made against him. William Lochren, 
Commissioner.” 

Keim brought suit in the Court of Claims, averring that 
on account of his being an old soldier he was not subject to 
discharge by reason of section 1754, R. S., and claimed salary 
alleged to have accrued to him between the date of his dis¬ 
charge and the date of suit. In delivering the opinion of the 
court, Mr. Justice Brewer, after citing with approval Decatur 
vs. Paulding, 14 Peters, 497, said: 

“The appointment to an official position in the 
Government, even if it be simply a clerical position, 
is not a mere ministerial act, but one involving the 
exercise of judgment. The appointing power must 
determine the fitness of the applicant; whether or not 
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he is the proper one to discharge the duties of the 
position. Therefore it is one of those acts over which 
the courts have no general supervising power. 

“In the absence of specific provision to the con¬ 
trary, the power of removal from office is incident 
to the power of appointment. ‘It cannot for a mo¬ 
ment be admitted that it was the intention of the 
Constitution that those offices which are denominated 
inferior offices should be held during life. And if 
removable at pleasure, by whom is such removal to 
be made? In the absence of all constitutional pro¬ 
vision or statutory regulation it would seem to be a 
sound and necessary rule to consider the power of 
removal as incident to the power of appointment/ 
In re Hennen, 13 Pet., 230, 259; Parsons vs. United 
States, 167 U. S., 324. Unless, therefore, there be 
some specific provision to the contrary, the action of 
the Secretary of the Interior in removing the peti¬ 
tioner from office on account of inefficiency is beyond 
review in the courts either by mandamus to reinstate 
him or bv compelling payment of salary as though 
he had not been removed. 

“The Revised Statutes, sec. 1754, provide: 

“ ‘Persons honorably discharged from the military 
or naval service by reason of disability resulting 
from wounds or sickness incurred in the line of duty 
shall be preferred for appointments to civil offices, 
provided they are found to possess the business ca¬ 
pacity necessary for the proper discharge of the duties 
of such offices/ 

“But this does not avail the petitioner. He was pre¬ 
ferred for appointment and held under that appoint¬ 
ment for years. There was no disregard of that sec¬ 
tion either in letter or spirit; no evasion of its obli¬ 
gations. He was not appointed on one day and dis¬ 
charged on the next, but after his first appointment 
continued in service until it was found that he was 
inefficient. 

“Section 3 of the act of August 15, 1876, 19 Stat., 
169, is: 

“ ‘That whenever, in the judgment of the head of 
any department, the duties assigned to a clerk of one 
class can be as well performed bv a clerk of a lower 
class, or by a female clerk, it shall be lawful for him 
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to diminish the number of clerks of the higher grade 
and increase the number of the clerks of the lower 
grade within the limit of the total appropriation for 
such clerical sendee: Provided, That in making any 
reduction of force in any of the executive depart¬ 
ments, the head of such Department shall retain 
those persons who may be equally qualified who have 
been honorably discharged from the military or naval 
sendee of the United States, and the widows and 
orphans of deceased soldiers and sailors.’ 

“In section 7 of the civil service act of 1883 (22 
S*tat., 408) is this proviso: 

But nothing herein contained shall be construed 
to take from those honorably discharged from the 
military or naval service any preference conferred by 
the seventeen hundred and fifty-fourth section of the 
Revised Statutes, nor to take from the President any 
authority not inconsistent with this act conferred by 
the seventeen hundred and fifty-third section of said 
statutes.’ 

“But those sections do not contemplate the reten¬ 
tion in office of a clerk who is inefficient, nor attempt 
to transfer the power of determining the question of 
efficiency from the heads of departments to the 
courts. ^ The proviso in section 3 of the act of August 
15, 1876, expressly limits the preference to those 
‘equally qualified.’ 

“No thoughtful person questions the obligations 
which the nation is under to those who have done 
•faithful service in its army or navy. Congress has 
generously provided for the discharge of those obli¬ 
gations in a system of pensions more munificent that 
has ever before been known in the history of the 
world. But it would be an insult to the intelligence 
of Congress to suppose that it contemplated anv deg¬ 
radation of the civil service by the appointment to 
or continuance in office of incompetent or inefficient 
clerks simply because they had been honorablv dis¬ 
charged from the military or naval sendee. " The 
preference, and it is only a preference, is to be exer¬ 
cised as between those ‘equally qualified,’ and this 
petitioner was discharged because of inefficiency 
I hat, it may be said, does not imply misconduct but 
snnply neglect, but a neglected duty often works as 
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much against the interests of the Government as a 
duty wrongfully performed, and the Government has 
a right to demand and expect of its employees not 
merely competency, but fidelity and attention to the 
duties of their positions. 

“Nowhere in these statutory provisions is there 
anything to indicate that the duty of passing, in the 
first instance, upon the qualifications of the appli¬ 
cants, or, later, upon the competency or efficiency of 
those who have been tested in the service, was taken 
away from the administrative officers and transferred 
to the courts. Indeed, it may well be doubted whether 
that is a duty which is strictly judicial in its nature. 
It would seem strange that one having passed a civil- 
service examination could challenge the rating made 
by the Commission, and ask the courts to review such 
rating, thus transferring from the Commission, 
charged with the duty of examination, to the courts 
a function which is, at least, more administrative 
than judicial; and if courts should not be called upon 
to supervise the results of a civil-service examination 
equally inappropriate would be an investigation into 
the actual work done by the various clerks, a com¬ 
parison of one with another as to competency, atten¬ 
tion to duty, etc. These are matters peculiarly within 
the province of those who are in charge of and super¬ 
intending the departments, and until Congress by 
some special and direct legislation makes provision 
to the contrary, we are clear that they must be settled 
by those administrative officers. ” 

The opinion of Mr. Justice Brewer in the Keim case 
quoted above was cited with approval in the case of United 
States ex rel Taylor vs. Taft, 24 Appeals D. C., in which 
Mr. Chief Justice Clabaugh of the Supreme Court of the 
District of Columbia (who sat with the court in the hearing 
of the case in the absence of Mr. Chief Justice Alvey) said: 

“The question of fitness, capacity, attention to the 
duties of an officer, is necessarily to be determined 
by the heads of the departments ; this determination 
is only arrived at by the exercise of discretion and 
judgment, and, Will it be seriously contended that 
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the courts can by proceedings in mandamus review* 
this discretion and judgment? Will it be asserted 
that the thousands oi employees in the classified serv¬ 
ice of the Government can appeal to the courts for 
the review of the action of their superior officer when¬ 
ever he may find cause to remove one or more of 
them for inefficiency, whether it be in the total failure 
of the employee to perform his or her duties, or 
whether it be for acts which, in the judgment of that 
superior officer, are detrimental to the discipline of 
the service? It seems to us the very statement of the 
contention is its own refutation. Any other conclu¬ 
sion would encourage inefficiency and incompetejncy 
in office, and be fruitful of insubordination. We 
understand our conclusion of this question to have the 
support of the Supreme Court in the case of Keim vs. 
United States, 177 U. S., 290; 44 L. Ed., 774; 20 
Sup. Ct. Rep., 574.” * * * 

For the reasons stated, it is respectfully submitted the 
action of the court below, discharging the rules and dismiss¬ 
ing the petition, was correct, and should therefore be af¬ 
firmed. 

JOHN E. LASKEY, 

United States Attorney, D. C. 

CHAS. W. ARTH, 

Assistant United States Attorney , Z>. C. 


( 28208 ) 
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Court of Appeals of the District of Columbia. 


No. 2794. 

George Dean, Appellant, 
vs. 

Albert S. Burleson et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 57187. 

George Dean, Plaintiff, 
vs.. 

Albert S. Burleson, Postmaster General of the United States, and 
Otto Praeger, Postmaster of the Washington City Post-Office, 
District of Columbia, Defendants. 

• 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

4 

1 Petition for Writ of Mandamus. 

Filed January 12, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57617. 

George Dean, Plaintiff, 
vs. 

Albert S. Burleson, Postmaster General of the United States, and 
Otto Praeger, Postmaster of the Washington City Post-Office. 
District of Columbia, Defendants. 

To the Honorable the Justices of the Supreme Court of the District 
of Columbia: 

First. The plaintiff, respectfully represents that he is a citizen 
of the United States and a resident of the District of Columbia and 
that he brings this suit in his own right. 

1—2794a 
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Second. That the defendant Albert S. Burleson is the Postmaster 
General of the United States, appointed by the President and con¬ 
firmed by the Senate, and that he is charged under the law with the 
duty of administering the affairs of the Post-Office Department and 
the Postal Sendee of the United States, and in him is vested the 
power of appointment and removal for proper cause of all officers 
and employees of the said Department and the said Postal Service 
except Postmasters of the first, second and third classes; 

Third. That the defendant Otto Praeger is Postmaster of the city 
of Washington, District of Columbia having been appointed thereto 
by the President of the United States and confirmed by the 

2 Senate and that the duties of the said Postmaster are per¬ 
formed under and by the direction of the said Postmaster 

General aforesaid, the said Washington City Post-Office being com¬ 
prehended within the Post-Office Department and under the juris¬ 
diction and control of the said Postmaster General; 

Fourth. That the plaintiff was on and for many years prior to 
May 15, 1914, an employee in the aforesaid Washington City Post- 
Office, and that, to wit, on the 15th day of May, 1914, the said 
Postmaster, acting under the direction of the said Postmaster Gen¬ 
eral dropped the name of this plaintiff from the roll of the Wash¬ 
ington City Post-Office and thereby discharged and summarily dis¬ 
missed this plaintiff from the position or office which he held in 
the said Post-Office. 

Fifth. The plaintiff further represents that he is an honorably 
discharged soldier of the United Slates, as shown by his discharge 
papers, copy of which is hereto attached: 

Sixth. That at and before the circumstances complained of, the 
plaintiff had been rendering good and efficient service in the position 
which he held in the said Washington City Post-Office, and that 
his record in said office had never been rated less than good. 

Seventh. That the last official rating of the services of this plain¬ 
tiff by the officials of the Washington City Post-Office was dated 
January 20, 1914, at which time his rating was 88% with no de¬ 
merits against him, and that there was no circumstance, condition 
or conduct on the part of this plaintiff which would depreciate or 
impair the value, quantity or efficiency of his services from the last 
said date until May 15, 1914, when lie was discharged the service 
as aforesaid, on which said date his record was good. 

3 Eighth. The plaintiff further shows the Court that sec¬ 
tion 4 of the act making appropriation for the legislative, 

executive and judicial expenses of the Government for the fiscal 
year ended June 30, 1913, approved August 23, 1912, provides as 
follows: 

“The Civil Service Commission shall, subject to the approval of 
the President establish a system of efficiency ratings for the classified 
service in the several executive departments in the District of Co¬ 
lumbia based upon records kept in each department and independent 
establishment with such frequency as to make them as nearly as 
possible records of fact. Such system shall provide a minimum 
rating of efficiency which must be attained by an employee before 
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he may be promoted; it shall also provide a ratine: below which no 
employee may fall without being demoted; it shall further provide 
for a ratine: below which no employee may fall without being dis¬ 
missed for inefficiency. All promotions, demotions, or dismissals 
shall be governed by provisions of the civil service rules. Copies 
of all records of efficiency shall be furnished by the departments and 
independent establishments to the Civil Service Commission for 
record in accordance with the provisions of this section: Provided: 
That in the event of reductions being made in the force in any of 
the Executive departments no honorably discharged soldier or sailor 
whose record in said department is rated good shall be discharged 
or dropped, or reduced in rank or salary.” 


and that notwithstanding the provisions of the statute quoted, and 
in direct violation and contravention of the said statute the said 
Postmaster General and the said City Po c tmaster without just cause 
and in violation of his le^al rights, did on the 15th day of May, 
1914, discharge and dron this plaintiff as aforesaid. 

Ninth. The plaintiff further alleges that he is now, and has been 
since the date of his removal from the service, willing to perform 
and capable of performing all the duties of the office from which 
he wa« removed in a good, efficient and capable manner, and al¬ 
though the said Postmaster and Postmaster General were requested 
by this plaintiff to restore him to his position or office in the said 
Washington City Post-Office they nevertheless have per- 
4 sistentlv refused to the great damage and inuirv of this plain¬ 
tiff. The plaintiff is advised and believes that the said Post¬ 
master General and Postmaster are under the legal duty of restor¬ 
ing him to his office and he represents that his removal from his 
position or office was without authority of law and to his great in¬ 
jury. 

Wherefore the plaintiff prays: 

1. That a writ of mandamus be issued and directed against the 
said Albert S. Burleson, Postmaster General of the United States, 
and the said Otto Praeger, Postmaster of the Washington Citv Post- 
Office, commanding them to restore the plaintiff to his position or 
office in the said City Post-Office from which he was removed on the 
said 15th day of May, 1914, at the salary which he was then re¬ 


ceiving. 

2. That a rule may be issued and served upon the said Postmaster 
General and Postmaster requiring them to appear and show cause 
if any they have, why the prayers of this petition be not granted. 

3. That such other and further relief may be granted to this 
plaintiff as to the .Court may seem proper. 

GEORGE DEAN, Plaintiff. 
FRANK E. ELDER, * U 

Attorney for Plaintiff. 


District of Columbia, ss: 

Before me M. E. Wheatley, a notary Public in and for the Dis¬ 
trict of Columbia, personally appeared George Dean, who made oath 
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that he has read the foregoing petition by him subscribed, and that 
the facts set forth in the said petition as of his knowledge are true, 
and those stated upon information and belief, he believes to be 

true- GEORGE DEAN. 
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Subscribed and sworn to before me this 16th day of De¬ 


cember, 1914. 
[seal.] 


M. E. WHEATLEY, 
Notary Public, D. of C. 


Duplicate. 

Statement of Employee’8 Record. 
United States Post Office. 


Wa-hin"ton, D. C. 

(Office and State.) 

Delivery. 

(Division or station.) 

January 20, 1914. 
(Date.) 

Postmaster: I recommend that Clerk 2d Grade George Dean be 

(Clerk of carrier.) (Name.) 

rated 88 per cent on the orantity of work he has performed during 
the sixth months ending December 31, 1913. 

W. H. HAYCOCK, 

Superintendent. 


Rating on quantitv of work done. 

Demerits on account of 


Demerits 

Errors and omissions. 


• • • • 

0 

Misconduct, tardiness, etc. 

Absence 

Number 

0 

First day’s . 

' • • • • ( 

) 

0 

Succeeding days’. 

>••••( 

) 

0 

Deductions in per cent.. 





Per cent 

88 


.0 


88 . 

Credits for examinations Average Record 

Per cent correct.( ) 0 

Correct per minute.( ) 0 

General rating. 88 

Approved: 

" y 

Postmaster. 
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6 To all whom it may concern: 

Know ye, That George Dean, a Private of Captain Benjamin F. 
McGraw, Company (“A”), 2nd Regiment of District of Columbia 
Volunteers, Who was enrolled on the twenty-fifth day of August 
one thousand eight hundred and sixty-two, to serve three years or 
during the war, is hereby discharged from the service of the United 
States, this eighteenth day of July, 1865, at Alexandria, Virginia, by 
reason of G. 0. No. 53 Middle Military Division. 

(No objection to his being re-enlisted is known to exist.) 

Said George Dean was born in Prince George County in the ‘date 
of Maryland, is twenty-four years of age, five feet eight inches high, 
fair complexion, blue eyes, light hair, and by occupation when en¬ 
rolled, a Farmer. 

Given at Alexandria, Virginia, this Eighteenth day of July, 1865. 

ROBERT BOYD, 

L't Col 2nd D. C. Vol's, Corn'd!g the Reg't. 

Approved: 

EDWIN EARP, 

Capt. 1st Mass. H. Art’y & A. C. M. District 
of Alexandria, Va. 

(Character) The within named George Dean of my company, 
having served faithfully for nearly three years is a sober, industrious 
and honest man, his conduct having been above reproach. 

BEN’J F. McGRAW, 

Capt. Corn'd'g Co. ”A", 2nd D. C. Vols. 

Rule to Show Cause. 

Filed January 12, 1915. 

* * * * * * * 

Upon consideration of the petition of George Dean, filed herein 
this 12" day of January, 1915, it is by the Court this 12th day of 
January, 1915, ordered that the defendants, the said Albert S. Burle¬ 
son, Postmaster General of the United States, and Otto Praeger, 
Postmaster in the Washington City Post-Office, shall show cause, 
if any they have, on or before the 16th day of January, 

7 1915, at 10 o’clock, A. M. why a writ of mandamus should 
not be issued as prayed in said petition; provided a copy of 

said petition and this rule be served upon said defendants on or 
before the 13th day of January, 1915. 

* " ASHLEY M. GOULD, Justice. 

Answer of Respondents. 

Filed January 23, 1915. 

******* 

These respondents, reserving the benefit of exception and objec¬ 
tion to the insufficiencies of the petition and for the want of juris- 
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diction of this honorable court, for answer to said petition, and as 
cause against the rule, show and certify as follows: 

First. That so far as respondent* are informed, the petitioner is 
a citizen of the United States, residing in the District of Columbia, 

and sues in his own right. # 

Second. That respondent, Albert S. Burleson, is Postmaster Gen¬ 
eral of the United States, and as such, is vested bv law with such 
powers and duties, substantially as are stated by petitioner. 

Third. That respondent, Otto Praeger, is Postmaster of the City 
of Washington, District of Columbia, and that his duties as such are 
performed, as stated by petitioner, under and by the direction of the 
said Postmaster General aforesaid; that the said Washington City 
Post Office, being a part of the postal sendee of the United States, 
is comprehended within the Post Office Department only in 
8 so far as the said postal service is placed by law under and 
within the jurisdiction and control of the said Postmaster 
General as the administrative head of the said Post Office Depart¬ 
ment. 

Fourth. That plaintiff was, on May 15, 1914, and for many years 
prior thereto, an employee in the said Washington City Post Office, 
and that on said fifteenth day of May, 1914, the name of said plain¬ 
tiff was dropped from the roll of employees of the said W ashington 
City Post Office in the manner and by the authority in the fourth 
paragraph of the petition set forth. 

Fifth. That so far as respondents are informed, the plaintiff is, 
as stated, an. honorably discharged soldier of the United States. 

Sixth. That during the period between December 31, 1913, and 
May 15, 1914, plaintiff performed the duties assigned to him in said 
Washington City Post Office very well, considering said plaintiff’s 
impaired efficiency due to his advanced age, but respondents are un¬ 
able to admit that at and before said period, plaintiff’s services as 
aforesaid had never been rated less than good. Respondents aver 
that, prior to the twenty-eighth day of November, 1906, petitioner 
was foreman of the official section of the Washington City Post 
Office, which section was charged with the duty of receiving, and 
assorting for delivery, official mail, but on said last-named day, by 
order of the superintendent of the delivery division, he was assigned 
to less responsible duties, because, as respondents believe, of his im¬ 
paired efficiency, and on the eighth day of April, 1907, his salary 
was reduced from $1,400 to $1,200 per annum, wherefore they say, 
impairment of his efficiency was in progress upon said dates. Re¬ 
spondents further aver that the method of rating the efficiency of 
employees on the thirty-first day of December, 1913, was not 
9 the system contemplated by section four of the Act of 
August 23, 1912, but was a method of ratings established by 
instructions of the First Assistant Postmaster General and fixed no 
general standard of efficiency. 

Seventh. That although the plaintiff had an efficiency rating of 
eighty-eight per cent on January 20, 1914, respondents aver that 
such rating was comparatively low for the character of work which 
the plaintiff was then performing, to wit, cutting strings from small 
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packages of letters, and reviewing letter mail for the United States 
Senate and House of Representatives post office, for the purpose of 
removing therefrom any and all letters which were not, according to 
address, intended for delivery through the said Senate and House 
of Representatives post offices. 

Defendants further aver that plaintiff was separated from the 
service of the said Washington City Post Office on the said fifteenth 
day of May, 1914, for the reason that said plaintiff’s efficiency in 
any useful capacity in connection with said service was then and for 
some months prior thereto had been so impaired, by reason of plain¬ 
tiff’s old age and infirmities, that respondents in the exercise of their 
official discretion determined that the character of said services re¬ 
quired his removal, and they could not longer, in justice to their 
respective obligations to the Government of the United States, and 
in the proper administration of their respective offices, retain said 
plaintiff in said service. 

Respondents further aver that the Congress of the United States 
has enacted by Section 4 of the Act approved February 4, 1899 en¬ 
titled, “An act making appropriations for the legislative, executive, 
and judicial expenses of the Government for the fiscal year 
10 ending June thirtieth, nineteen hundred” (30 Stat. L., 890), 
that: 

« * * * The establishment of a civil pension roll or an 

honorable service roll, or the exemption of any of the officers, clerks, 
and persons in the public service from existing laws respecting em¬ 
ployment in such service, is hereby prohibited.” * * * 

and in the Act of Congress approved March 1, 1909, entitled “An 
act making appropriations for the service of the Rost Office Depart¬ 
ment for the fiscal year ending June thirtieth, nineteen hundred 
and ten, and for other purposes'’, it was provided: 

* * * The establishment of a civil pension roll or an 

honorable-service roil, or the exemption of any of the officers, clerks, 
and persons in the postal service from the existing laws respecting 
employment in such service is hereby prohibited.” 

And respondents are advised and believe that if the proviso of 
the Act of August 23, 1912, applies to the employees of the Wash¬ 
ington City Post Office (which upon advice they deny), and is to 
any extent a repeal of the foregoing enactments, the said proviso 
would only repeal the said Acts when and to the extent that the es¬ 
tablishment of a system of efficiency rating by the Civil Service 
Commission and the operation thereof required the retention of hon¬ 
orably discharged soldiers and sailors whose ratings under said sys¬ 
tem and the operation thereof should be “good”. 

In view of the foregoing facts and conditions, respondent Praeger, 
acting in his official capacity of Postmaster of the City of Washing¬ 
ton, District of Columbia, caused to be sent to the plaintiff a letter 
bearing date and in language as follows: 
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n “ April 18, 1914. 

Mr. George Dean, Clerk, Delivery Division, Washington, D. C. 

Sir- In view of the fact that your services are of little or no value 
to the office due to your impaired efficiency, on account of age and 
physical infirmities, I regret having to inform you that your name 
is under consideration for separation from the service. Any state¬ 
ment which you mav desire to make in the premises will receive 
careful consideration," if submitted within five days after the receipt 

of this letter. 

Very respectfully, 

Postmaster:” 

L. J. R./A. C. B. 


to which said letter, said respondent Praeger received from the plain¬ 
tiff the following reply: 

“Washington, D. C., April 22, 1914. 


Mr. Otto Praeger, Postmaster, Washington, D. C. 

Dear Sir: It is with much regret that after over forty years’ 
service in the Washington City Post Office that I ask you to tully 
consider the facts that I am now stating before you. 

Out of my salary of twelve hundred dollars per annum and 
a pension of eighteen dollars a month I have a rent of twenty four 
donars a montt> and my wife to support. Being handicapped most 
of my life in having a family to support and working on a small 
salary it has been impossible for me to save very much, so the only 
means of supporting my wife and self, were I separated from the 
service, would be my pension of eighteen dollars a month. 

I can hardly ask help from my son in the registry division be¬ 
cause with his salary of twelve hundred dollars per annum, lie is not 
able to more than comfortably care for his wife and seif, his financial 
condition being especially poor because of much illness of both his 

W *My other son holds a poorly paid position with the American Ex¬ 
press Company in New York City, and can give me no assistance 

" I amenclosing two letters from clerks in charge of the House and 
Senate mails which speak of my ability to still perform the duties 
that are assigned me. 

12 I will be very grateful if from the above facts you will 

reconsider my separation from the service and continue me in 
the same at a reduced salary, realizing that my sen-ices are not as 
valuable as they have been but contend that I have yet some years 

of useful service left ... ,, ., ,. x 

Trusting that you will give this favorable consideration, I am, 

Respectfully, GEORGE DEAN.” 
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On April 26, 1914, respondent Praeger, acting in his official ca¬ 
pacity as aforesaid, caused to be sent to the First Assistant Post¬ 
master General the following report: 

“April 26,1914. 

First Assistant Postmaster General, Division of Salaries and Allow¬ 
ances, Washington, D. C.: 

On April 18, 1914, it was found necessary to notify Clerk George 
Dean, of the Delivery Division of this office (copy of notice here¬ 
with), that his name was under consideration for separation from 
the service, his services being of little or no value, due to impaired 
efficiency on account of his advanced age and infirmities. His letter 
in reply (with enclosures) is herewith submitted. 

Mr. Dean is about 70 years old and has been employed in this 
office 42 years, during a great part of that time having been clerk 
in charge of the official section. At one time he was receiving a 
salary of $1,400 per annum, but several years ago was reduced to 
$1,200. At the present time he is assigned to duty upon the cutting 
table and the reviewing of letter mail for the House of Representa¬ 
tives and Senate post offices. While Mr. Dean performs the duties 
assigned him very well, considering his age, a more active man is 
necessary, and in view of the fact also that he is afflicted with a 
cancerous growth of the mouth of a possibly contageous nature, I 
regret having to recommend that his services be terminated, effective 
at the close of business on May 15, 1914. 

OTTO PRAEGER, 

Postmaster” 

L. J. R./A. 0. B. 

and on May 14, 1914, said respondent Praeger was authorized and 
directed by the said First Assistant Postmaster General to drop from 
said service the name of said plaintiff, and on May 15, 1914, 
13 said respondent Praeger, pursuant to such directions and not 
otherwise, did drop the name of said plaintiff from the roll 
of employees of the said Washington City Post Office. 

Eighth. Respondents admit the enactment of Section four of the 
Act of Congress, approved August 23, 1912, entitled, “An act mak¬ 
ing appropriations for the legislative, executive, and judicial expenses 
of the Government for the fiscal year ending June thirtieth, nineteen 
hundred and thirteen, and for other purposes”, as set forth by plain¬ 
tiff in his petition filed herein, but they aver that the “system of 
efficiency ratings for the classified service in the several Executive 
Departments in the District of Columbia” as contemplated by said 
section four of said Act, has never been established by the Civil 
Service Commission of the United States, and these respondents are 
informed that the said Civil Service Commission has held that the 
proviso of said section four of said Act, “that in the event of reduc¬ 
tions being made in the force of any of the Executive Departments, 
no honorably discharged soldier or sailor whose record in said De¬ 
partment is rated ‘good’ shall be discharged or dropped, or reduced 
in rank or salary” does not become effective until such system of 
efficiency ratings shell have been approved by the President 
2—2794a 
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Answering further, respondents aver that there is not now, nor 
was there on the said fifteenth day of May, 1914, any lawful sys¬ 
tem of efficiency ratings, or any such system of efficiency rating as 
is contemplated by said section four of said Act, in existence or in 
operation in the said Post Office Department, or in the said Postal 
Service of the United States, wherefore the only means of ascertain¬ 
ing and declaring the efficiency or inefficiency of the plaintiff 
14 during the period of his employment as aforesaid was by the 
lawful and usual discretion reposed in these respondents as 
such Postmaster General and Washington City Postmaster, re¬ 
spectively. 

These respondents further aver that plaintiff has never been an 
employee of the Post Office Department, which is one of the several 
Executive Departments of the United States Government, but, on 
the contrary, they aver that said plaintiff* during the period of his 
employment in the Washington City Post Office as aforesaid, was an 
employee of the Postal Service of the United States, and that as such 
employee the said plaintiff was not comprehended under the proviso 
of said section four of said Act, and he was not, therefore, entitled to 
the benefits granted thereunder, even if said section four of said 
Act had been in full force, effect and operation on the date of plain¬ 
tiff’s separation from the said service as aforesaid. 

Ninth. Respondents are unable to answer plaintiff’s statements as 
to his present physical and mental condition, for the reason that said 
respondents have no knowledge thereof. Respondents aver, how¬ 
ever, that on the said fifteenth day of May, 1914, and for several 
months prior thereto, plaintiff’s efficiency had become so impaired 
by reason of old age and his infirmities were of such a character as to 
render him incapable of performing the duties of his employment 
to the satisfaction of the Postal Service, or in accordance with the re¬ 
quirements thereof, which inefficiency these respondents officially 
determined, pursuant to the discretion reposed in them so to do. 

Further answering said petition, these defendants say that the re¬ 
lief therein sought against them involves the exercise of judg- 
15 ment and discretion in their official duties as Postmaster Gen¬ 
eral of the United States and Postmaster of the City of Wash¬ 
ington, District of Columbia, respectively, in the exercise of which 
duties this honorable court has no jurisdiction to control. 

Wherefore, having fully answered the said petition and the rule 
to show cause issued herein, these defendants pray that the said pe¬ 
tition be dismissed and the rule discharged with costs. 

A. S. BURLESON, 

Postmaster General. 
OTTO PR A EGER, 

Postmaster City of Washington, District of Columbia. 

JOHN E. LASKEY, * 

Attorney of the United States in and 
for the District of Columbia. 

CHAS. W. ARTH, - . < 

Assistant Attorney of the United States in and 
for the District of Columbia. 
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District of Columbia, ss: 

I, Albert S. Burleson, being first duly sworn, on oath depose and 
say that I am the Postmaster General of the United States of 
America; that I have read over the foregoing answer by me sub¬ 
scribed and know the contents thereof; that the matters and things 
therein stated of my own knowledge are true, and those stated upon 
information and belief I believe to be true. 

A. S. BURLESON. 


Subscribed and sworn to before me this 21st of January, A. D. 
1915. 

[seal.] ABRAHAM B. KEEFER, 

"Notary Public D. C. 

16 District of Columbia, ss: 

I, Otto Praecer, being first duly sworn, on oath depose and say 
that I am the Postmaster of the City of Washington, District of Co¬ 
lumbia ; that I have read over the foregoing answer by me subscribed 
and know the contents thereof; that the matters and things therein 
stated of my own knowledge are true, and those stated upon informa¬ 
tion and belief I believe to be true. 

OTTO PRAEGER. 


Subscribed and sworn to before me this 21st day of January, A. 
D. 1915. 


J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Ass’t CVk. 


Supreme Court of the District of Columbia. 

Monday, February 1st, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

This cause came on to be heard upon the petition filed, the rule 
to show cause issued herein and the answer of defendants to said pe¬ 
tition and rule, and is argued by attorneys of record for the respect¬ 
ive parties and submitted to the court. Whereupon, it is considered 
and ordered that the Rule to Show Cause be, and is hereby dis¬ 
charged, the prayers of said petition denied and said petition dis¬ 
missed. Further it is considered that the defendants recover of 
petitioner their costs of defense to be taxed by the clerk and have 
execution thereof. 

17 From the foregoing, the petitioner by his attorney of 
record, in open court, notes an appeal to the Court of Ap¬ 
peals; whereupon, the penalty of a bond for costs is hereby fixed in 
the sum of Fifty Dollars ($50.00) with leave to deposit the sum of 
Twenty-five Dollars ($25.00) with the clerk in lieu of such bond. 
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Memorandum. 

February 17, 1915 — $25. deposited in lieu of bond on appeal. 


Designation of Record. 
Filed February 17,1915. 


The Clerk of said Court will please include in transcript for ap¬ 
peal the following: Petition for Mandamus, Rule to show cause, 
Answer and Response to Rule, judgment, order fixing appeal bond, 
or cash deposit, and this designation. r 

Attorney for Plaintiff. 


Assignment of Errors. 

Filed February 19, 1915. 

******* 

The assignment of errors is as follows: ... , 

One. The Court erred in discharging the rule and dismissing the 

petition for mandamus. . 

18 Two. The Court erred in holding that the facts stated in 
the petition for mandamus were insufficient to justify an 

issue of the writ. . . , 

Three. The Court erred in dismissing the petition for mandamus 

for the reason that there were sufficient grounds appearing therein, 
which were not denied or controverted by the defendants’ answer, to 
entitle the plaintiff to the relief prayed for. 

Four. The Court erred in holding that the plaintiff was not an em¬ 
ployee in one of the executive departments within the contempla¬ 
tion of section 4 of the act of August 23, 1912, and that the pro¬ 
viso to Section 4 did not apply to Independent establishments. 

Five. The Court erred in holding that the proviso to section 4 of 
the act of August 23, 1912, is inoperative until the Civil Service 
Commission, subject to the approval of the president, shall have es¬ 
tablished a system of efficiency ratings for the classified service in the 
several executive departments in the District of Columbia. 

Six. The Court erred in holding that honorably discharged 
soldiers and sailors in the executive Departments and independent 
offices shall not be entitled to the benefits reserved to them in the 
proviso to section 4 of the act of August 23, 1912, until the head of 
department or other office wherein they are employed, shall see fit 
to furnish to the Civil Service Commission records for the 

19 basis of the efficiency system provided for in the said Sec¬ 
tion 4. 

Seven. The Court erred in holding that any records of efficiency 
kept by the officials in any of the executive departments and inde- 
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pendent establishments subsequent to August 23, 1912, were not the 
records referred to by section 4 as kept in each department and inde¬ 
pendent establishment as the basis for the establishment by the Civil 
Service Commission of the system of efficiency ratings provided for 
in section 4. 

Eight. The Court erred in holding that the heads of the executive 
departments and independent establishments or subordinates acting 
under their authority are clothed with any discretion as to whether 
or not an honorably discharged soldier or sailor whose record in 
said department is good, shall be discharged or dropped or reduced 
in rank or salary, in the event of a reduction in the force. 

Upon each of which the plaintiff relies in this appeal. 

FRANK E. ELDER, 
Attorney for Plaintiffs. 


20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
19, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57167 at Law, wherein George 
Dean is Plaintiff and Albert S. Burleson, Postmaster General of the 
United States, and Otto Prae^er. Postmaster of the Washington City 
Post-Office, District of Columbia, are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In testimonv whereof, T hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 1st day of March, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia'Supreme Court. No. 
2794. George Dean, appellant, vs. Albert S. Burleson et al. Court 
of Appeals, District of Columbia. Filed Mar. 2, 1915. Henrv W. 
Hodges, Clerk. 










